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Editorial . 


While plainly favoring a national authority to 
supervise the issuance of railway stocks and bonds 
and the actual expenditure of their proceeds, the 
Railroad Securities Commision, which has just 
tendered its report to the president, doubts 
whether the state of public opinion has yet reached 
that point where it would support federal control 
to the extent that would be necessary to make 
it effective and overcome the conflict that would 
taturally arise between federal and state authority. 
As an alternative the fullest degree of publicity is 
suggested. The Commission recommends the adop- 
tion of provisions which will show the actual facts 
tegarding stock and bond issues in the several 
states and the consideration; that any railroad en- 
gaged in interstate commerce be required to fur- 
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nish the Interstate Commerce Commission with 
full details at the time of issuance of such securi- 
ties. But the “safe and sane” character of the re- 
port is perhaps best indicated by a paragraph which 
an exchange aptly terms “underwriting the heri- 
tage of the past” though much is found to exist 
without warrant or justification. ‘Whatever alter- 
native we adopt,” says the report, “any disturbance 
but a voluntary one of the existing amounts or 
status of bonds or stocks validly issued is clearly 
inadmissible ; and in general there should be as lit- 
tle disturbance as possible of the relation existing 
between different classes of security holders. Con- 
fusion and litigation which would result from the 
attempt to disturb them would outweigh any pos- 
sible good to be obtained.” From which statement 
and the refusal to countenance “exaggerated esti- 
mates of the amount of water in railroad stocks” 
we may infer that no error was made in selecting 
the personnel of the commission and that no radical 
measures will be undertaken on the responsibility 
of that Commission’s recommendation. 


CONFISCATION AND EMBARGO. 


There is one feature of the recent decision of 
the Interstate Commerce Commission in the mat- 
ter of a carrier’s right to establish an embargo, to 
which reference is made elsewhere, which is not 
touched upon in that discussion, but which seems 
to deserve some attention. At first sight the de- 
cision seems to place the road having a good sup- 
ply of equipment wholly at the mercy of the road 
having an inadequate equipment and thus to work 
an injustice against the former. But while making 
very clear the obligation of the initial carrier to 
serve the through route, to the establishment of 
which he has presumably been a party, thus fulfill- 
ing the demand that the railroads of the whole 
country unite to constitute one national system, 
there is one clause of the decision which would 
seem to some extent to mitigate the apparent in- 
justice. 


The confiscation of cars is characterized by the 
Commission in no less definite terms than is the 
statement of the duty of forming one national sys- 
tem. It is held “That the temporary confiscation 
by carriers of the cars of other railroads and the 
placing of embargoes against cars being sent off of 
the lines of the owners are alike unlawful and the 
railroads are expected to make such rules for the 
return of the cars as will terminate such abuses. 
* * * They must establish through routes, keep 
these routes open and in operation, furnish the 
necessary facilities for transportation, make rea- 
sonable and proper rules of practice as between 
themselves and the shippers and as between each 
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other. An embargo may be justifiable because of 
the physical inability of the carrier for some reason 
to deal with the traffic which overwhelms it, but 
an embargo placed against connecting carriers be- 
cause of their failure promptly to return cars is not 
consonant with the service which the carriers con- 
stituting the through route are required by law to 
give.” 

In other words, the service must be carried on 
over the through routes established without regard 
to any private grievances that the connecting roads 
forming that through route may have against one 
another. While the question involved in the case 
in which the decision was rendered is one in which 
the relationship between carriers is involved in- 
stead of as in the generality of cases, the relation- 
ship between shippers and carriers, the Commis- 
sion dealt with this only as an incident and neces- 
sary corollary to its duty to protect the shipper. 

The feature to which reference was first made, 
however, is the fact that confiscation of cars by car- 
riers and embargoes against cars being sent off the 
lines of the owners are alike unlawful. In the es- 
tablishment of “reasonable and proper rules of 
practice” designed to correct the apparent neces- 
sity of the confiscation on the one hand on the 
part of a road having inadequate equipment and 
on the other the establishment of an embargo on 
the part of the road having a supply of equipment 
adequate to its normal needs if it could keep its 
cars on its own rails, there may be found some diffi- 
culty unless the initial carrier should withdraw 
from being a party to a through route with a con- 
nection having a predilection for absorbing foreign 
equipment. So long as the through route is main- 
tained the connection is undoubtedly acting as the 
agent of the initial carrier and as such the latter 
is responsible for the proper and expeditious hand- 
ling of the shipment. This condition suggests the 
question whether the confiscation and the conse- 
quent seeming necessity for the placing of an em- 
bargo could not be effectively disposed of by the 
establishment of a well regulated system of pooling 
equipment.. There are cars enough in the country 
at all times to handle the traffic offered. Shortages 
and surpluses are matters of locality. A short- 
age in one section is an indication of a greater or 
less surplus in another. But we are not establish- 
ing these rules of practice. It was shown, how- 
ever, as referred to by the Commission in the in- 
vestigation into car shortage some four years ago 
that rental charges and rules are not always equal 
to the situation, and instead of an orderly system 
of car interchange carried out in good faith there 
are instances of one road stealing the equipment of 
its connection by way of reprisal against similar 
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thefts of which it is the victim. Such methods are 
characterized by the Commission as “not the ex- 
pression of civilization which leads to order, sys- 
tem and certainty, but are the loose and archaic 
methods of a disorganized industrial system.” But 
the remedy is not so apparent, and the fact seems 
to be recognized in the failure of the Commission 
to make an order in the case, preferring rather to 
rely upon the good faith of the carriers to make 
such regulations for car interchange and for the 
maintenance of the through routes involved as may 
be needed. 


Sims Bill Radical 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D, C., December 15.—The Sims bill abol- 
ishing the Commerce Court, printed copies of which are 
now available, goes farther than has been indicated in 
the usual reports concerning it in that it totally elimi- 
nates the attorney-general from any participation in the 
trial or appeal of any cases brought to annul, suspend 
or set aside an order of the Commission. 

Exclusive control of all such litigation by and in 
behalf of or against the Commission is to be vested 
in the solicitor, who is to receive a salary of $10,000 
a year, the same as a commissioner, 

The bill puts the venue of any suit to enforce or 
to suspend the operation of any order of the Commission 
in the District Court of the circuit in which one of the 
carriers involved in the litigation has its principal op- 
erating office, unless said office is in the District of Colum- 
bia, in which case the suit shall be brought in the 
circuit where such carrier has its principal office. The 
bringing of the suit itself shall not serve to stay the 
operation of the order. The court may suspend the 
operation of the order in whole or in part, if the court 
“entertains grave doubt concerning the validity of the 
order and is of the opinion that irreparable injury to 
the party or parties against whom the order is made 
will ensue if such order of suspension is not granted.” 

In the event a stay is granted, “the court shall 
state in its order of suspension the particular or par 
ticulars wherein it entertains such doubt concerning 
the validity of the Commission’s order, and point to 
the evidence upon which it bases its opinion that irre 
parable injury to the party or parties against whom suc) 
order is made will ensue’ if such order is not granted, 
and state the nature of such injury.” No order of that 
kind shall be for more than 90 days. Appeals from 
interlocutory decrees are provided for as in the acl 
establishing the Commerce Court, and the expediting 
act shall apply to suits under the proposed law. 


MUST EXCHANGE FREIGHT WITH ELECTRIC. 


Indianapolis, Ind., December 15.—The Big Four has 
been ordered by the state railroad commission to de 
liver coal, in carload lots, to the Indianapolis Union [0 
switching to the Terre, Haute, Indianapolis & Easter! 
Interurban Electric Line: for transportation to Plainfield. 
The steam line is authorized to charge $2 per car fo! 
the service, 
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SHIPPER HAS OPEN ROAD 





Washington, D. C., December 
15—Many an opinion of the Inter- 
state Commerce Commission has re- 
ceived more public attention than 
has been accorded the advice given 
the railroads in the so-called car 
embargo case, but it is doubtful 
whether the Commission has ever 
given out much more important ad- 
vice or issued any more far-reaching 
order. As yet there has been noth- 
ing here to indicate how the men charged with the duty 
of bringing the practices of the carriers into line with 
what the Commission says is the law, will endeavor 
to obey the construction placed on the statute in Com- 
missioner Lane’s opinion in the complaint of the Mis- 
souri & Illinois Coal Co. vs. the Illinois Central. 

Broadly speaking, the effect, of the order is that, so 
far as rolling stock is concerned, every car, no matter 
by whom owned is subject to the shipper’s command 
whenever he desires to move any property; it was 
puilt for his use and no matter who owns it he is 
entitled to use it if the carrier is not prepared to offer 
him something equally good; that Congress having 
decreed that the movement, of freight from point of 
origin to destination shall be free and easy, upon reason- 
able rates, the ordinary right of an owner of a piece of 
property to keep it in his own possession, or to lease 
it on such terms as he may see fit, is no longer ex- 
istent; that Congress, having the power to establish 
through routes and joint rates, has also the power to 
say that one company’s cars, if the shipper demands, 
shall be used to deliver freight on the tracks of another 
company, even if the second company is unable or un- 
willing to supply itself with equipment enough to make 
such an arrangement reciprocally beneficial. 

In the eyes of nearly all the railroad men who have 
visited the Commission since the promulgation of that 
opinion the effect of it is to declare that the well- 
equipped roads shall supply deficiencies in the equip- 
ment of other roads and then make arrangements with 
the poor or ill-managed carriers which will have the 
effect of equalizing such disproportion in equipment. 

Like many other theories, this one is a+ beautiful 
one. It may be possible to work out a system that will 
make it operate, but just at this time the rule of the 
jungle, as Mr. Lane characterizes the stealing of equip- 
ment, seems likely to remain in force for a long time. 
The best suggestion that has yet been made is that the 
Commission shall issue a rule requiring that, when a 
carrier loads a car for a point on some foreign line, the 
ordinary rule for the rent of cars shall be suspended, 
if at the time of loading there is anything in the nature 
of a car shortage on the initial line and that in its 
place shall be substituted a rule calling for the pay- 
ment of what, inordinary circumstances, would be an 
enormous rental, say $10 a day for every day the car 
is retained by the foreign road over the reasonable 
allowance for its return. That is to say, the suggestion 
looks reasonable to the theorists, There have been no 


expressions from practical railroad men, and there will 
probably be none until the Commission sets a time for 
a hearing with a view to making an order on the subject. 

Commissioner Lane, in his opinion, says Congress 
desires transportation of freight by railroads to be 
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deemed national and not local. The suggestion is im- 
mediately forced to the front that such a construction 
of the meaning of the Act to regulate commerce, in 
effect, does away with the charter requirements of 
nearly every railroad in the country. There is no 
question but that the tendency of the Commission and 
the federal courts is to so regard all the business done 
by the railroads, The Pennsylvania Railroad, a short 
time ago, went into the Commerce Court challenging a 
car distribution order made by the Commission. On 
the hearing it was practically admitted that the com- 
pany really desired a judicial endorsement of the order 
of the Commission so as to get rid of the requirement 
of the Pennsylvania constitution and the charter of 
the company, to give preferential treatment to private 
cars. In the safety appliance case carried to the Su- 
preme Court by the Southern, the decision of that 
tribunal practically amounted to a saying that there is 
nothing in or around a railroad, its track or its equip- 
ment that is not subject to the federal law enacted to 
assure the safety of operatives engaged on roads that 
carry interstate commerce, and the passengers riding 
over those tracks. 

It seems certain that, even from this sketchy state- 
ment of the matter, that unless a genius arises among 
the railroad men, it will be necessary for the Com- 
mission, by means of orders, to bring about a mutually 
advantageous interchange and exchange of cars. Any 
rules that might be suggested by carriers plentifully 
supplied with equipment, as is the Illinois Central, the 
carrier against whom the complaint was made, would be 
objectionable to the carriers that, for one reason or 
another, are deficient in that respect. 


“All men are created free and equal,” said the 
makers of the Declaration of Independence. So are all 
railroads, but thirty seconds after the creation of a 
man and about thirty-one after the creation of a railroad, 
inequality begins to appear. All the time of both man 
and railroad is spent, after the lapse of the thirty and 
thirty-one seconds, inlegislating in an effort to remove 
the inequalities, and every act of legislation, whether it 
be a rule made by the coal traffic manager, the Com- 
missioner or Congress is a limitation upon the theory that 
a man may do what he pleases with what is his own. 

Naturally those who have must suffer, to some 
extent, for those who have not and the well-supplied 
railroads will have to supply cars for those that have 
them not. At least that seems to be the outlook now 
because it is apparent that the Commission will not 
allow that individualism in railroad management which’* 
would force the deficient carrier either to become effi- 
cient or turn their property, under forced sale, to the 
more efficient organizations. Enforcement of car em- 
bargoes would compel the deficient roads either to buy 
more equipment or to lose so much business that their 
bankruptcy and sale would be only a question of time, 

A. E. H. 


GIVEN MANUFACTURERS’ RATES. 


Indianapolis, Ind.. December’ 15.—The state railroad 
commission has ordered that the manufacturers’ rate 
of 65 cents per ton be applied on coal to the Kokomo, 
Marion & Western Traction Company, instead of the 
ordinary rate of 75 cents. It appeared that the traction 
company is a manufacturer of electric current which is 
sold to other concerns and was therefore entitled to 
the manufacturers’ rate. 
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DECISIONS OF COMMISSION 


Interstate Commerce Commission Hands Down 
Rulings on Contested Cases 


Retaliatory Embargoes Condemned 


OPINION No. 1693. 
No. 3690. 
(22 I. C. C. Rep. 39.) 
MISSOURI & ILLINOIS COAL COMPANY 
vs. 
ILLINOIS CENTRAL RAILROAD COMPANY. 


Submitted November 4, 1911. Decided November 13, 1911. 


" Illinois Central Railroad Company established a rule 

. on Smibiting the sending of its coal cars loaded with coal 
to the lines of certain designated carriers in order to 
retain on its own lines sufficient cars to serve the com- 
munities dependent on it for fuel. Complainant attacks 
the rule as improperly limiting its market as a producer 
and dealer in coal; Held, That the temporary confiscation 
by carriers of the cars of other railroads and the placing 
of embargoes against cars being sent off of the lines of 
the owners are alike unlawful and the railroads are 
expected to make such rules for the return of cars as 
will terminate such abuses. 


. The railroads of the country are called upon to so unite them- 
selves that they will constitute one national system; they 
must establish through routes, keep these routes open 
and in operation, furnish the necessary facilities for trans- 
portation, make reasonable and proper rules of practice 
as between themselves and the shippers, and as betweea 
each other. 3 

. mbargo may be justifiable because of the physical inabil- 
haat ity of the carrier for some reason to deal with traffic which 
overwhelms it, but an embargo placed against connecting 
earriers because of their failure to promptly return cars 
is not consonant with the service which the carriers con- 
stituting the through route are required by law to give. 
‘ lroads are required under the act to serve the through 
’ sar wate thay have established with other carriers 
without respect to the fact that in rendering such service 
their equipment may be carried beyond their own lines. 

5. Carriers are required to make reasonable rules and regula- 
tions with respect to the exchange, interchange and return 
of cars used upon through routes and for the operation 
of such through routes, and where they have failed in this 
respect the Commission is empowered to determine the 
individual or joint regulation or practice that is just, 
fair and reasonable. 


Erskine Gordon, G, Bowdoin Craighill and C. P. 
Ellerbe for complainant. 

R. V. Fletcher, A. P. Humburg and Blewett Lee for 
defendant. 


nw 


Report of the Commission. 
LANE, Commissioner: 

This case involves the right of a carrier to establish 
an embargo against the shipment of coal in its own 
cars off its own lines at a time when its equipment is 
largely held by foreign roads and there is local demand 
for more equipment that the carrier can furnish. 

The Missouri & [llinois Coal Company, which is the 
owner and operator of coal mines located at Wilderman 
and St. Clair, Ill, situated on the lines of the Illinois 
Central Railroad Company, asks that the Commission 
issue what is tantamount to a mandatory injunction 
against the Illinois Central Railroad, requiring that car- 
rier in the future to furnish to complainant cars and 


facilities for the transportation of its coal to points - 


where through routes and joint. rates obtain, and also 
commanding the defendant in the future to cease and 
desist from establishing or maintaining embargoes similar 
to that put into effect by the defendant carrier on No- 
vember 12, 1910, upon which date the coal traffic manager 
of that road issued the following notice: 


Vol. VIII, No. 25 


Illinois Central Railroad Company, 
Office of the Coal Traffic Manager, 
Chicago, November 12, 1910. 
To coal operators and dealers: 
Until further notice Illinois Central and Indianapolis South- 
ern coal cars must not be loaded with coal at mines on these 


roads to points on or reached via any of the following-named 
roads, viz.: 

The Missouri Pacific Railway; 

St. Louis & San Francisco Railroad; 

Chicago & Eastern Illinois Railroad; 

Chicago & Alton Railroad; 

Iowa Central Railroad via Peoria; 

Chicago, Rock Island & Pacific Railroad; 

Chicago, Burlington & Quincy Railroad; 

Wabash Railroad; 

Ft. Dodge, Des Moines & Southern Railroad; 

Chicago & Northwestern Railroad via Peoria; 

Toledo, Peoria & Western Railway via Peoria; 

Missouri, Kansas & Texas Railway beyond St Louis switch- 
ing limits; 

St. Louis & Southwestern Railway. 

Exception: Illinois Central and Indianapolis Southern coal 
cars may be loaded to points on the C., B. & Q. R. R. within 
the switching districts of Chicago and Omaha when routed via 
I. C. R. R. through to Chicago and Omaha. 

Illinois Central and Indianapolis Southern coal cars must 
not be loaded with fuel coal for foreign railroads. 

Embargo restrictions heretofore issued are amended in 
accordance with the foregoing, except that this does not amend 


the restrictions against individual consignees issued on account 
of accumulations. 


This does not change rule that coal shipments for points 
on the Illinois Central Railroad west of Freeport, Ill, shall 
be routed via Illinois Central Railroad through to destination. 

Illinois Central and Indianapolis Southern coal cars may 
not be reconsigned contrary to the foregoing. 

Yours truly, CHARLES C. CAMERON, 
Coal Traffic Manager. 

It is alleged that the issuance and enforcement of 
this embargo notice was unlawful and contrary to the 
provision of the Act to Regulate Commerce; that by 
reason of its issuance complainant was prevented from 
supplying its customers in the St. Louis district; that 
its business was injured, and it suffered damage to the 


amount of $20,000, which it asks this Commission to 
award. 


The position of the complainant may in general 
terms be stated as follows: That whenever a carrier 
has made through routes and joint rates with other 
railroads, it must under all circumstances furnish the 
equipment demanded by its shippers, and that the estab- 
lishment of an embargo is in itself illegal, The Illinois 
Central makes defense that in justice to the communities 
dependent immediately upon it for their winter supply 
of coal, the embargo instituted in the fall of 1910 was a 
necessity; that refusal to permit its own cars to leave 
its own tracks was made necessary by the confisca- 
tion of its cars by other railroads; and claims that it 
would have been neglectful of its primary obligations 
to its local business had it permitted the equipment on 
its road to be still further drawn upon by foreign rail- 
roads which could not be induced to return the same 
at a time of car shortage. 


It appears that the general superintendent of trans- 
portation of the Illinois Central sought to avert the 
necessity for the issuance of such order by entering into 
an agreement with other carriers that coal equipment 
would be promptly returned. One of the letters received 
in reply presents with clearness the situation with which 
the defendant had to deal: 


Missouri Pacific Railway Co., 
St. Louis, Iron Mountain & Southern Ry., at Kansas City, 


September 13, 1910. 
Mr. J. M. Daly, 


General Supt. of Transportation, I. C. R. R., Chicago, I'l. 

Dear Sir: Your personal letter of September 5 with refer- 
ence to the coal situation during the coming winter: 

I agree with you that there will be an extraordinary demand 
for coal-car equipment on account of the deplorable situation 
which has kept the mines idle for the past five or six months 
I also agree with you that in past years the ownership of cars 
has been practically disregarded by many lines in the handling 
of coal-car equipment; at least there were about 3,000 of our 
coal cars away from home all last winter, which were not 
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retucneg to us until after the demand for them had ceased, in 
April. 
. I think I can safely promise you that we can stop the re- 
consignment of coal cars delivered to us for unloading within 
the switehing territory and will undertake to do this, so far as 
your cars are concerned, coming on our rails for industrial 
switching at St. Louis. 

We are the heaviest switching line at St. Louis, and while 
it is my intention to carry out this agreement in good faith, I 
do not propose entering into it with certain lines only and allow 
other lines to disregard the arrangement so far as our cars are 
concerned. There are certain lines, your own being one of 
them, that have little or no territory which our coal operators 
desire to reach, and consequently they have few opportunities 
of diverting our cars. On the other hand, there are several lines 
that have opportunities for getting a great many of our coal 
cars, and they did not hesitate last year in taking advantage of 
their opportunity. If they adopt the same practice this year I 
will, naturally, be compelled to protect this company in the 
a way possible—by confiscating all coal cars coming on our 
rails. 

I trust this will not be necessary, and in the meantime I 
will carry out the above arrangement with you in good faith. 

Yours truly, E, F. KEARNEY, 
Supt. Transportation. 


That this carrier was not alone guilty of this policy 
of confiscation is illustrated by tables showing the total 
number of coal cars owned by the Illinois Central and 
their location at stated periods from September 25 to 
December 25, 1910. 


Statement showing the number of Illinois Central coal cars 
on tracks of roads shown and the number of their coal cars 
on Illinois Central tracks during the months of September, 
October, November and December, 1910. 


I. C. Cars on Foreign Foreign Roads’ Cars 


Roads. on I. C. 
Sept. Oct. Nov. Dec. Sept. Oct. Nov. Dec. 
25. 25. 25. 25. 25. 25. 25. 25. 
Mo. Pac. ... 889 616 391 412 32 41 63 77 
Hy Sy See 182 213 106 46 53 49 44 54 
C., B. & Q.. 379 607 476 234 21 79 39 40 
C7, RI. & P. 364 654 427 234 82 49 103 69 


Me 1.+0- 92 175 36 20 85 130 102 73 
4&8. F. 237 261 184 135 78 118 134 106 


Statement of Illinois Central system coal cars owned and location 


of such cars at bimonthly periods from September 25 to 
December 25, 1910. 


Sept. Oct. Oct. Nov. Nov. Dec. Dec. 

25. 10. 25. 10. 25. 10. 25. 

Totalcars owned....22,604 22,542 22,519 22,491 22,465 22,460 22,450 
Total on Ill. Cent. 

eS aes 14,906 14,225 14,172 14,509 15,006 15,521 16,139 

Total on other lines 7,698 8,317 8,347 “7,982 7,559 6,989 6,311 
Total on Mo Pac. 


DEE Wic.cn's cans 889 808 . 616 480 391 568 412 
Total on C., B. & Q. 

| BOR pered 379 420 607 693 476 387 234 
Total on C., R. I. & 

Pri gbteme: i. <sid-. 354 561 654 538 427 303 234 
Total on C. & N. W. 

aN ee 230 345 398 351 351 251 173 
Total on Frisco sys- 

WOE iid bits oe oc’ 237 332 261 275 184 183 135 
Total on C. & E. I. 

SR ns sk etacins ook 92 142 175 69 36 22 20 
Total on C. & A. 

WVGRGME 5. in.celc co ouk ds 182 169 213 158 106 58 46 
Total on Ia. Cent. 

CIORON tea Sees 48 77 110 102 35 20 20 
Total on Wabash 

SPU SaVcceecces 94 123 179 244 194 164 125 
Total on T. P. & W. 

NE hn ea ee 36 25 31 17 20 6 0 
Total on M., K. & 

Po Geemeas,. ecsiks 60 73 90 81 66 62 108 


This statement shows, for instance, that on October 
25 the Illinois Central owned 22.519 coal cars, of which 
14,172 were in the custody of the defendant and 8,347 
on other lines—616 were with the Missouri Pacific, 607 
with the Burlington, 654 with the Rock Island, 398 with 
the North Western, 261 with the St. Louis & San Fran- 
cisco, 175 with the Chicago & Eastern Illinois, 213 with 
the Chicago & Alton, 110 with the Iowa Central and 179 
with the Wabash. During the whole period something 
Over 35 per cent of the defendant’s equipment was off 
its own line, and during that same time the Illinois 
Central was called upon by its shippers for an average 
of about 500 cars more per day than it could supply. It 
took an average of from 32° to 57 days to secure the 
Teturn of a coal car which passed from the [Illinois 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 1017 


Central’s rails, whereas defendant asserts that a reason- 
able time for its return would have been 6 days. The 
foreign carriers, once they had possession of these cars, 
would use them for their own purposes, sending them 
with loads to points farther from their home tracks. The 
Illinois Central could not even secure cars from certain 
of its connections for the transportation of company 
fuel destined to these connecting lines. At one time 
50 cars were requested for delivery to the complainant 
at Belleville, in which it was sought to carry Missouri 
Pacific coal, but the Missouri Pacific declined to furnish 
any cars for this purpose. At another time the com- 
plainant sought to ship 100 carloads of coal consigned 
for fuel purposes to the Burlington road, but that line 
refused to furnish cars for this purpose. It is not 
charged that there was discrimination practiced by the 
defendant as between shippers or as between carriers 
in and out of St. Louis. The embargo ran against all 
roads in the same territory. Furthermore, there is no 
evidence that the Illinois Central has failed to supply 
itself with a sufficient quantity of the proper character 
of equipment, The only testimony on this point is to 
the effect that it was equipped adequately for its own 
needs, even in time of car shortage, and its practice was 
to allow equipment to move freely from its own lines 
to those of its connections. During the pendency of 
this embargo, however, the Illinois Central not only 
refused to allow its cars to leave its road, but refused 
to load its cars for points on certain foreign roads and 
to make transfer thereto. 

One of the earliest decisions of this Commission is 
cited as in point upon the reasonable course which a 
carrier should pursue under similar circumstances. Riddle 
Dean & Co. vs. P. & L. E. R. R., 1 I. C. C. Rep., 385: 


The first ground of complaint is that the Pittsburgh & Lake 
Erie Railroad Company, during the period commencing Sep- 
tember 28, 1877, and ending October 12 of the same year, vio- 
lated section 3 of the Act to regulate commerce approved Feb- 
ruary 4, 1887, by giving an unlawful prefence to other coal mines 
situated along that portion of its line known as the Pittsburgh, 
McKeesport & Youghiogheny Railroad in not having furnished 
their proportion of cars daily to the Rainbow Coal Company and 
the Lake Shore Gas Coal Company for shipments of coal to 
Buffalo, in the state of New York. 

By what construction the evidence in this proceeding could 
be held to sustain the charge we are unable to perceive. The 
Pittsburgh & Lake Erie Railroad is a local, interior road, with 
its termini at New Haven, in the state of Pennsylvania, and 
Youngstown, in the state of Ohio; and it does not extend to 
Buffalo. The Pittsburgh & Lake Erie Railroad Company was 
not then permitting any of its coal cars to go to Buffalo for 
reasons which were sufficient and in no way in conflict with 
either the spirit or letter of any of the provisions of the Act to 
regulate commerce. These reasons were that on account of 
causes, for which it was in no sense responsible and for which 
it could in no way be justly blamed, it then had more work than 
it could possibly do in transporting freight over its own line, 
and if it had permitted its coal cars to go to Buffalo with coal 
for these two mines it would have resulted in these cars being 
absent from its line for certainly one week and more, probably 
ten days or two weeks, according to the evidence, and it would 
have thereby rendered itself less able to serve all the business 
over its line. If complainants had a right to insist that this 
company should send its cars at such a time with coal to 
Buffalo, then every other coal mine on its line had the same 
right, and this would have stripped this railroad of its equip- 
ment, leaving other business along its line to go to ruin, but 
none of them had any such right. The company had its legal 
duty to perform. Its first and most paramount legal duty to the 
shipping public was to make its entire freight equipment do its 
utmost in serving the shippers along its own line. For this 
purpose, amongst others, it had been chartered by the states 
of Pennsylvania and Ohio, and for this purpose, chiefly, it had 
been constructed by those who had furnished their means in 
subscribing to its stock. If between the 28th of September, 1887, 
and the 12th of November following, when, as shown bv the 
evidence, this railroad company was unable by its utmost efforts, 
with all of its freight equipment added to that of the freight 
cars supplied to it by its connecting lines, to move promptly 
more than one-half of the freights as fast as they accumulated 
along its line, it had furnished coal cars to the mines of the 
Rainbow and Lake Shore Gas Coal companies to ship coal to 
Buffalo in order that they might obtain a better price for it 
than other shippers along its line were receiving at Cleveland 
and Ashtabula, and this, too, when it was refusing cars to all 
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other shippers of coal to Buffalo, thus giving to complainants 
this exceptional advantage, it is quite possible that it would 
have been guilty of a violation both of the letter and spirit of 
section 3 of the Act to regulate commerce. Under such cir- 
cumstances the legal duty of this railroad company was, as the 
evidence shows it did, to operate its cars so as to keep them as 
much as possible on its line and confined to the business of its 
line. If, in that crisis, it could not furnish sufficient cars to 
all the shippers along its line for the amount of their freight, 
then it was its duty to have done what is shown by the evidence 
it did, and this was to fairly endeavor to furnish its cars to 
shippers of coal in proportion to their shipments over its line 
upon a basis that was relatively and substantially just. 


No better statement of the law as it then existed 
could be made than that above quoted. But the Act to 


regulate commerce has expanded since the day of that 
decision. 


This case raises two questions of first importance: 
(1) What is the duty of the carriers with respect to 
the operation of through routes? (2) What power has 
been vested in the Commission to enforce the require- 
ments of the law? 


There can be little doubt as to the duty of the car- 
riers under the present act. The commerce of the 
country is regarded as national, not local, and the rail- 
roads are required to serve the routes which they have 
established, or which they may have been required to 
establish, in connection with other carriers, without 
respect to the fact that this may carry their equipment 
beyond their own lines, In the opening section of the 
act is to be found this mandate: 


_ It shall be the duty of every carrier subject to the provi- 
Sions of this act * * * to establish through routes and just and 
reasonable rates applicable thereto, and to provide reasonable 
facilities for operating such through routes, and to make reason- 
able rules and regulations with respect to the exchange, inter- 
change and return of cars used therein, and for the operation of 
such through routes, and providing for reasonable compensation 


to those entitled thereto. 

It would be difficult to draft language more direct 
than this, or language that would more clearly express 
the intent of Congress that our commerce shall flow 
freely in established channels, without hindrance, em- 
barrassment, or delay. Supplementing this provision, the 
act proceeds in this broad and inclusive language which 
is here subdivided for the purpose of bringing out its 
meaning and its direct application to the railroad prac- 
tice here under consideration: 


And it is hereby made the duty of all common carriers sub- 
ject to the provisions of this act— 

to establish, observe and enforce just and reasonable classi- 

fications of property for transportation, with reference to 

which rates, tariffs, regulations or practices are or may be 

made or prescribed. 


and just and reasonable regulations and practices affecting 
classifications, rates or tariffs, 


the issuance, form and substance of tickets, receipts 
and bills of lading, the manner and method of presenting, 


sore. packing and delivering property for transpor- 
ation, ; 


the facilities for transportation, 


the carrying of personal, sample and excess baggage, 
and 


all other matters relating to or connected with the— 

receiving, 

handling, 

transporting, 

storing and 

delivery 
of property subject to the provisions of this act which 
may “ necessary or proper to secure the safe and 
promp 


receipt. 
handling, 
transportation and 
delivery : 
of property subject to the provisions of this act, upon 
just and reasonable terms, 
and every such unjust and wunreasonable regulation and 
practice with reference to commerce between the states and 


with foreign countries is prohibited and declared to be un- 
lawful. 
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Reading these italicized words together, this section 
would read: 


And it is hereby made the duty of all common carriers 
subject to the provisions of this act to establish, observe and 
enforce just and reasonable regulations and practices affecting 
the facilities for transportation and all other matters relating to 
or connected with the transporting and delivery of property 
subject to the provisions of this act which may be necessary or 
proper to secure the safe and prompt transportation and de- 
livery of property upon just and reasonable terms, and every 
such unjust and unreasonable regulation and practice with ref- 
erence to commerce between the states is prohibited and de- 
clared to be unlawful. 


The term “transportation,” as defined in a previous 
paragraph of the same section, includes— 

Cars and other vehicles and all instrumentalities and facili- 
ties of shipment or carriage, irrespective of Ownership or of 
any contract, express or implied, for the use thereof, and all 
services in connection with the receipt, delivery, elevation and 
transfer in transit, ventilation, refrigeration or icing, storage 
and handling of property transported; and it shall be the duty 
of every carrier subject to the provisions of this act to provide 
and furnish such transportation upon reasonable request there- 


for, and to establish through routes and just and reasonable 
rates applicable thereto. 


Further, in that section of the act making it un- 
lawful to give any undue or unreasonable preference or 
advantage, or to subject any particular person or lo- 
cality, or any particular description of traffic, to any 
undue or unreasonable prejudice or disadvantage in any 
respect whatsoever (section 3), are to be found these 
words: 

Every common carrier subject to the provisions of this act 
shall, according to their respective powers, afford all reasonable, 
proper and equal facilities for the interchange of traffic between 
their respective lines, and for the receiving, forwarding and 
delivering of passengers and property to and from their several 
lines and those connecting theréwith, and shall not discriminate 
in their rates and charges between such connecting lines; but 
this shall not be construed as requiring any such common carrier 


to give the use of its tracks or terminal facilities to another car- 
rier engaged in like business. 


Reading these provisions together, there can be no 
doubt as to the intent of Congress. Our railroads are 
called upon to so unite themselves that they will con- 
stitute one national system; they must establish through 
routes, keep these routes open and in operation, furnish 
the necessary facilities for transportation, make reason- 
able and proper rules of practice as between themselves 
and the shippers, and as between each other. The full 
burden of this great obligation is in the first instance 
east upon the carriers themselves. In compliance with 
these recognized requirements of the law the carriers 
have undertaken to establish a body of rules and by 
co-operation in their enforcement insure the fulfillment 
of the law’s demands. The duty of the initial carrier 
to furnish equipment for a shipment which moves on 
to other lines is universally recognized, and in cases 
where that is impracticable or deemed unwise the 
earriers assume to bear the burden of the transfer 
from the equipment of one line to that of the other. 
By agreement the carriers have fixed the rental value 
of a car for their own purposes at 30 or 35 cents a day. 
That rental, together with the rules governing the move 
ment of foreign equipment (equipment not belonging to 
the line upon which it stands), is presumed to secure 
the return to the initial carrier of its own equipment. 
Manifestly, however, as revealed in the investigation 
into car shortage of some four years ago, and as show? 
in this case, such rental and rules are sometimes not 
equal to the necessities of the situation and do not fully 
compel compliance with the duties imposed by the act. 
Instead of an orderly system of car interchange carricd 
out in good faith, we find in this case one road stealing 
the equipment of its connection by way of reprisal 
against similar thefts of which it is the victim. The 
result is that the coal company in Illinois, which has 
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undertaken by contract to serve industries in Missouri, 
is cut off from its market by reason of the closing of the 
route which the law requires the Illinois Central and 
the Missouri Pacific to maintain and keep open. 

The complainant here was entitled at all times to 
send its coal to points upon the Missouri Pacific and 
through other connections at St. Louis to points upon 
their lines. It is not an adequate defense for the 
Illinois Central to say that this route was closed because 
of the dishonorable conduct of its connections. The 
purden rests upon these carriers to keep their highway 
between the mine in Illinois and the factory in Missouri 
open and to devise some method by which this can be 
done, The coal mine is entitled under the law to rely 
upon the carrier maintaining its route irrespective of 
the unfriendly relations that may exist between the 
carriers. The commerce of this country cannot be 
conducted under a system of railroad operation based 
upon such primitive practices of warfare as reprisal and 
embargo. Such methods are not the expression of civili- 
zation which lead to order, system and certainty, but 
are the loose and archaic methods of a disorganized in- 
dustrial system. 


There may be times when an embargo is justifiable 
because of the physical inability of the carrier for 
some reason to deal with the traffic which overwhelms 
it, but such an embargo as was established in this case 
is not contemplated in the law and is not consonant with 
the service which the carriers constituting the through 
route are required to give. 

As already seen, the Illinois Central did not cut 
the through route by establishing the embargo until by 
negotiation it had failed to preserve itself against the 
unlawful encroachments of its connections. Relying then 
upon the fundamental law of self-protection, it kept 
its equipment upon its own tracks as against those roads 
who sought by the law of the jungle to secure equip- 
ment for their own needs. Further, it is to be said on 
behalf of the Illinois Central that it was adopting a 
practice and applying a method which had long prevailed 
as between carriers in times of car shortage, and its 
management undoubtedly felt, as the record indicates, 
that it could not with justice to its own dependent public 
permit its line to be skinned of equipment for the 
benefit of other roads which may not have provided 
themselves with sufficient equipment for their own needs 
or which found it profitable to forcibly rent cars at a 
time of traffic pressure. In following this procedure it 
was acting paternally and no doubt in good faith; it 
was attempting to cure in an emergency a situation 
arising out of its own delinquency in the past, for if it 
had made proper conditions attaching to the return 
movement of its cars, no such condition would have 
arisen as made this embargo necessary. The Illinois 
Central sought to protect “its own people,” but in con- 
templation of the law there is no such thing as local 
trafic which enjoys rights superior to through traffic. 
There can be no discrimination or preference in favor 
of the Illinois coal buyer as against the Missouri buyer, 
although one may be local to the Illinois Central and 
the other may be on the line of a connecting carrier. 
That all carriers have not fully recognized this principle 
is not to be wondered at, inasmuch as it is, as shown 
by the history of the Act to regulate commerce, a matter 
of evolution, for it was not until the amendment of 
1910 that the principle was announced in its fullness. 
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We pass next to the second question, that relating 
to the power of the Commission. As has been said, the 
law does not assume that the Commission will take 
the initiative in these matters, and the carriers are 
called upon to establish the through routes and to main- 
tain them. They have it within their own power to 
enforce rules as between each other by which this 
command of the law may be observed. If, however, as 
in this case, it is seen that the methods pursued by the 
carriers relating to the return of equipment are not such 
as to protect shippers against discrimination and in- 
justice, this Commission may undertake to prescribe the 
conditions under which these through routes shall be 
maintained, for it is provided (section 15): 

That whenever the Commission shall be of the opinion that 
any individual or joint regulation or practice whatsoever of such 
earrier or carriers subject to the provisions of this act are unjust 
or unreasonable, or unjustly discriminatory or unduly prefer- 
ential or prejudicial or otherwise in violation of any of the 
provisions of this act, the Commission is hereby authorized and 
empowered to determine and prescribe what individual or joint 
regulation or practice is just, fair and reasonable to be there- 
after followed, and to make an order that the carrier or carriers 
shall cease and desist from such violation to the extent to which 


the Commission finds the same to exist, and shall conform to 
and observe the regulation and practice so prescribed. 


Clearly the Illinois Central and’ its connections have 
not obeyed the mandate of the law as found in section 1, 
The remedy is found in an appeal to this Commission 
under section 15, as above quoted. The power here 
lodged in the Commission as to the control and regula- 
tion of railroad practices has been exercised, but seldom 
by this Commission, but our authority to so regulate 
and control practices has been given the fullest con- 
firmation in two masterful decisions of the Supreme 
Court written by Mr. Chief Justice White. Interstate 
Commerce Commission vs. I. C. R. R. Co., 215 U. S., 452; 
Baltimore & Ohio R. R. Co. vs, United States ex rel. 
Pitcairn Coal Co., 215 U. S., 481. It may be said that 
these opinions dealt entirely with the relation between 
carriers and their shippers, whereas the question here 
involved is one which makes it incumbent upon the 
Commission to deal with the relationship between car- 
riers. This, however, we would do only as an incident 
and necessary corollary to our duty to protect the 
shipper. The law’s requirements as to the duty of the 
carrier to the shipper to furnish equipment and maintain 
its through route carries with it necessarily the power 
on the part of this Commission to enforce rules which - 
will permit the free interchange of traffic as between 
carriers. The carriers must keep their through routes 
open, and if they fail to do this because of the diversion 
or appropriation of cars this Commission has it within 
its power to prescribe the conditions upon which such 
through routes shall be operated. 

No testimony has been taken in this case as to the 
rules that should be enforced, and our power would not 
be exercised in any event without the fullest hearing 
as to the effect of any order that the Commission might 
make would have upon the practices of the railroads of 
the country. Moreover we think it sufficient for the 
purposes of this case to present to the carriers what 
we regard as the law upon the subject touching their 
duty as between themselves and the shipper and ulti- 
mately as between each other. The carriers must make 
reasonable rules and regulations with respect to the 
exchange, interchange and return of cars used upon their 
through routes and for the operation of such through 
routes (section 1), and where they have failed in this 
respect -and “are in violation of any of the provisions 
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of this act” the Commission is empowered to determine 
the individual or joint regulation or practice that is 
just, fair and reasonable (section 15). 

The Commission will make no order in this case, 
relying upon the good faith of the carriers under the 
law as herein presented to make such regulations for 
car interchange and for the maintenance of the through 
routes involved as may be needed, The case, however, 
will be held open so as to permit an order in the event 
of the recurrence of a situation similar to that obtain- 
ing in 1910. 

Prayer is made for an award of damages arising out 
of the embargo placed upon complainant’s shipments. 
This we are contrained to deny for the reason that it 
was not shown by the complainant with any definiteness 
that it suffered damage. Its principal witness admitted 
that it may have been true that the complainant loaded, 
shipped and sold more coal during the time the embargo 
was in effect than it did in the same number of months 
in the year before, and, while stating that it was com- 
pelled to sell for less than it would have received if 
the embargo had not been in effect, it could not state 
how much less. 


Durham Divisions on Grill 


OPINION NO. 1694 
No. 3796. 
(22 I, C. C. Rep., 51.) 

IN THE MATTER OF DIVISIONS OF JOINT RATES 
FOR TRANSPORTATION OF COAL TO POINTS IN 
NORTH CAROLINA FROM POINTS IN OTHER 
STATES. 


Submitted May 8, 1911. Decided December 5, 1911. 


1. The doctrine that this Commission has no concern with the 
divisions of rates which carriers make by agreement 
with each other has very decided limitations, and if a 
railroad is a shipper, or is so linked up with a shipper 
that a division of a rate means a rebate or a discrimi- 
nation in favor of or an advantage to a shipper, this 
Commission may properly look into the nature of the 
oe which the carrier gives and the division which it 
receives. 


2. Where the industry-owned carrier, by virtue of a trackage 
agreement with a trunk-line carrier, conducts its opera- 
tions in part over the trunk line’s rails, that fact becomes 
an additional reason why this Commission may take cog- 
nizance of the divisions of joint rates to which the 
industry-owned carrier is a party. 


August G. Gutheim for the Interstate Commerce Com- 
mission. 


J. S. Manning and R, O. Everett for coal dealers of 
Durham, N. C. 

William T. Wilson for Durham & South Carolina 
Railroad Company, Williams & McKeithan Lumber Com- 
pany, and Chatham Lumber Company. 

C. R. Capps for Seaboard Air Line Railway. 

T, S. Davant for Norfolk & Western Railway Com- 
pany. 

J. H. Stagg for Durham & Southern Railroad Com- 
pany, 

Report of the Commission, 
LANE, Commissioner: 

Complaint being made to the Commission by certain 
coal dealers in Durham, N. C., that one of the dealers 
in that city named G. M. Mason was selling coal for 
$5 a ton while others were compelled, in order to make 
a profit, to sell for $6 a ton, the Commission instituted 
this investigation on its own motion, and upon hearing 
the following facts were developed: 
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Mr. Mason’s coal is delivered at East Durham, which 
is a small station on the line of the Durham & South 
Carolina Railroad, situated slightly over 1 mile from 
the city of Durham. This road is owned by the Wil- 
liams & McKeithan Lumber Company, which also owns 
all of the stock in the Chatham Lumber Company, which 
has its mill at East Durham and on whose land Mason 
has his office and yard. The theory of the complaint 
upon which this investigation was instituted was that 
Mason was simply an agent for the Williams & Mc- 
Keithan Lumber Company, who were the real coal deal- 
ers, and that they were able to sell their coal at less 
than cost because of an extraordinary division of rates 
on such coal made with the Norfolk & Western Railway. 
The coal in which Mason deals is drawn from the New 
River and the Kanawha districts and is hauled by the 
Chesapeake & Ohio, Norfolk & Western and Durham & 
South Carolina lines at a rate of $2.20 a ton from the 
New River district and $2.30 from the Kanawha district. 
The division on coal from the New River district is here 
given: 


Rate per 
Road. Distance, Ton, 
Miles. Cents. 
Chesapeake & Ohio Railroad, from mines to 
ee a Oe reer were rer 221 81 
Norfolk & Western Railroad, from Lynchburg, 
pW RR, A re PPT Te 116 77 
Durham & South Carolina Railroad, from Dur- 
ham, N. C., to East Durham, N. C..........+.. 1 62 
$2.20 


The coal dealers in Durham pay the same rate as 
does Mason from the same point of origin—$2.20 a ton. 
No evidence could be found that the published rates 
were departed from or that any refund was given to 
Mason. He admitted that he had gone into the coal 
business at the solicitation of officials of the Durham & 
South Carolina Railroad, but that he had been engaged 
for some eight years previous as a wood dealer, He 
paid the same price for his coal at the mines as did 
the other dealers, paid the same freight rate, and after 
paying 50 cents a ton for team delivery in Durham 
made a profit of about 50 cents a ton, selling his coal 
at $5 as against the rate of competitive dealers of $6 
per ton. His explanation of his ability to do this was 
that his expenses were so much less than those of his 
competitors. He employed no bookkeeper, paid no rent, 
used his sons to help him, and took his coal from a 
chute provided for him by the railroad. There is indi- 


, eation in the record that the price of $6 was agreed 


upon by the coal dealers in Durham as a reasonable 
selling price. At any rate, if there was no such agree- 
ment, either formal or informal, the dealers regarded 
this figure as yielding no more than a reasonable profit. 

The Commission could find no identity of interest 
between Mason and the Durham & South Carolina Rail- 
road, nor between Mason and the Chatham Lumber 
Company or the Williams & McKeithan Lumber Com- 
pany. Examination was made of the books of the rail- 
road company and of both lumber companies without 
discovering that either one of the three had any interest 
in Mason’s business or that any part of the division 
of the rate received by the Durham & South Carolina 
went into Mason’s pocket. Both the testimony and in- 


dependent research lead to the conclusion that Mason’s 
success in selling coal in the Durham market does not 
arise out of any preference given to him by any railroad 
It is quite manifest that the division of the Durham & 
South Carolina does not equal the difference between 





December 1 


$5 and $6 | 
that the su 
that by tt 
Carolina it 
Mason was 
well founde 
presented 
business he 
for which ; 
the coal a 
This, adde 
him to pay 
modest ma 
We are 
tage is giv 
between th 
the Norfoll 
haul so la 
only answe 
but a sma 
and that 
tonnage wi 
It has 
law has n 
carriers m 
principle h 
a shipper, 
with a shi 
or a discr 
shipper, tl 
nature of 
division w 
Let us 
Durham &@ 
track of i 
Seaboard 
latter it m 
for a littl 
it leaves t 
of the D 
rights, an 
and a half 
ham & S 
South Car 
a forest a 
line of the 
by the ac 
The [ 
terests as 
it also ha 
into Durh 
three road 
the Seabo: 
& South 
We have 
Owns the 
to Durhan 
legal and 
hects witl 
takes traff 
rails to its 
having joi 
In all 
the Norfo 
be on not 
bose of vy 











December 16, 1911 










$5 and $6 per ton. Therefore we are justified in saying 
that the suspicions of the rival coal dealers of Durham 
that by the division given to the Durham & South 
Carolina it was enabled to recoup the losses which 
Mason was supposed to have made on his coal are not 
well founded. Moreover, it can be seen from the figures 
presented that with Mason’s simple methods of doing 
business he can profitably handle his coal at the price 
for which it is sold. It is uncontradicted that he buys 
the coal at from $1.40 to $1.80 per ton at the mine. 
This, added to the $2.20 or $2.30 rate, would allow 
him to pay 50 cents a ton for hauling and still give a 
modest margin of profit. 

We are unable to find that any preference or advan- 
tage is given to Mason by reason of this arrangement 
between the carriers; but why this division? Why is 
the Norfolk & Western willing to allow for so short a 
haul so large a proportion of the through rate? The 
only answer given by this carrier is that it was doing 
but a small proportion of the coal business of Durham 
and that by Mason’s enterprise at East Durham its 
tonnage was largely increased. 

It has often been said by this Commission that the 
law has no concern with the divisions of rates which 
carriers make by agreement with each other; but this 
principle has very decided limitations. If a railroad is 
a shipper, or is owned by a shipper, or is so linked up 
with a shipper that a division of a rate means a rebate 
or a discrimination in favor of or an advantage to a 
shipper, the Commission may properly look into the 
nature of the service which the carrier gives and the 
division which it receives. 

Let us regard with some scrutiny the nature of the 
Durham & South Carolina road. It has, we find, no 
track of its own in Durham excepting*‘a spur off the 
Seaboard Air Line. By trackage agreement with the 
latter it runs out of Durham over the Seaboard’s tracks 
for a little more than a mile to East Durham. There 
it leaves the Seaboard’s tracks and turns on to the line 
of the Durham & Southern Railway under trackage 
rights, and after passing over these rails for a mile 
and a half or more turns at a point known as the Dur- 
ham & South Carolina Junction on to the Durham & 
South Carolina Road proper, which road runs through 
a forest and terminates at Bonsal, a point on the main 
line of the Seaboard Air Line. The situation is shown 
by the accompanying map. 

The Durham & Southern is owned by the same in- 
terests as control the American Tobacco, Company, and 
it also has trackage rights over the Seaboard Air Line 
into Durham. For a mile, therefore, out of Durham 
three roads run over the Seaboard Air Line’s rails, viz., 
the Seaboard, the Durham & Southern, and the Durham 
& South Carolina. The Durham & South Carolina, as 
We have seen, is owned by a lumber company which 
Owns the chief industry on the road. It gains access 
to Durham over the line of another carrier—a perfectly 
legal and proper thing of itself—and at Durham con- 
hects with the Norfolk & Western, and from that road 
takes traffic which it then hauls back over the Seaboard’s 
rails to its own mill, and thus becomes a common carrier 
having joint rates to East Durham. 


In all this there is nothing irregular or illegal, but 
the Norfolk & Western, as well as the Seaboard, must 
be on notice in dealing with this road, the prime pur- 
Dose of which is to serve its own industry, that they 
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are dealing ultimately with a shipper, for we look behind 
the railroad to the lumber company. 

For what is at present but a mere switching service 
of a little more than 1 mile, and so recognized in its 
relations with the Seaboard, the Norfolk & Western 
allows the Durham & South Carolina $24.80 on a 40-ton 
car, while for its own haul of 160 miles the Norfolk & 
Western receives but $30.80. The car being destined to 
East Durham, evidently the Durham & South Carolina 
is being paid for something other than the hauling and 
placing of Mason’s car. If this road is reasonably 
entitled to 62 cents for the service it gives, it surely 
must follow that the Norfolk & Western and the Ches- 
apeake & Ohio are grossly underpaid for the service 
which they render, and the Durham coal merchant may 





Note.—These two Seaboard Air Line routes converge at a 
point not shown on the map, known as Henderson, which is 41 
miles northeast of Durham and 58 miles northeast of Apex. 


well argue that if the Norfolk & Western can afford 
to pay 62 cents as the division for the haul out to Hast 
Durham the through rate of $2.20 is altogether excessive 
and unreasonable. 

The plain fact is that the Norfolk & Western is 
paying the Williams & McKeithan Lumber Company, 
which owns this road, an excessive rate for the haul 
from Durham to East Durham, and thus pro tanto re- 
duces the cost to which the lumber company as a ship- 
per of lumber is put. Manifestly if there were sufficient 
coal traffic on the Durham & South Carolina under 
such divisions to support that road, the lumber com- 
pany would ship its lumber free of cost, and not only 
free of cost over its own line, but over that of the 
Norfolk & Western as well; that is to say, that by 
securing sufficiently high divisions upon incidental traffic 
the owner of the industrial road may have its own 
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freight bills over other railroads paid by ‘these roads 
themselves. The matter is put in this extreme form 
to illustrate the logical result of such an “interlocking” 
of railroad and industry. Wherever an abnormal divi- 
sion is allowed to a railroad which is tied up with an 
industry there results an indirect and hidden rebate to 
a shipper because of his ownership of the railroad. We 
must hold in this case that to the extent that the di- 
vision here is abnormal it is a preference or advantage 
given to the Williams & McKeithan Lumber Company 
and one of its subsidiary corporations, the Chatham 
Lumber Company, for it is plain that whatever the rail- 
road receives from its connection over and above what 
it is entitled to as a railroad reduces by just so much 
the rates on lumber and all else which the Williams 
& McKeithan Lumber Company as the head center of 
the whole lumber railroad enterprise must pay, 

The division on coal at the station known as Dur- 
ham & South Carolina Junction, where that road branches 
from the Durham & Southern (something less than 2 
miles beyond East Durham) is 69 cents out of a rate 
of $2.45 per ton. This doubtless has been made as a 
division on coal for company fuel, for at this point the 
Durham & South Carolina has its coal sheds. And this 
would be an easy method of avoiding the decision of 
the Commission in In the Matter of Restricted Rates, 
20 I. C. C. Rep., 426, wherein it has been held that 
the same rates must be made on company fuel as on 
commercial fuel, but that a carrier might properly ac- 
cept the fuel at any point on its own road and agree 
with its connection upon the division of the through 
rate. Thus, while he commercial rate to Durham is 
$2.20, the two trunk line carriers receive but $1.76 on 
coal destined 3 miles farther on an industrial line. The 
Durham & South Carolina secures a division but slightly 
less to East Durham—a division, however, confessedly 
greater than it costs to haul the coal back into the 
main city of Durham by wagon. 

Turning again to the relation between Mason and 
these carriers, it is in evidence that Mason was solicited 
to establish himself upon the tracks of the Durham & 
South Carolina by officials of that road. They did this, 
it would appear, after the Chatham Lumber Company 
itself had proposed to the Norfolk & Western that it 
would go into the coal business in East Durham and 
had been warned by the traffic manager of the Norfolk 
& Western that this would be dangerous under the Act 
to regulate commerce. We are justified in the belief 
that the coal business was not seductive to the Chatham 
Lumber Company, but that it was the fine division of 
this rate that made this enterprise at East Durham so 
attractive to the railroad owned by the same concern 
that owned the lumber company, 


The Chatham Lumber Company gives to Mason the 
use of a portion of its land for a coal dump. The rental 
value of this piece of land will be very small. It also 
furnishes the use of its spur track. This any railroad 
would doubtless give. In effect, however, it has set 
Mason up in business as a coal merchant, although it 
has nothing whatever to do with his business excepting 
that its employes occasionally.help him with his cor- 
respondence, and this is understandable, because he is 
maimed. There is but one condition which the Chatham 
Lumber Company makes for the consideration shown 
him—that he shall have his coal routed via the Norfolk 
& Western and the Durham & South Carolina roads— 
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and to this condition he conforms most agreeably, for 
it is not his concern what the interest of the Chatham 
mill may be in having the coal so routed provided 
rate is satisfactory. 

Without proceeding further into an analysis of this 
matter, it may be flatly said that it does not smack 
of good faith. The Norfolk & Western and the Durham 
& South Carolina may make the same rate to East 
Durham as to Durham. The Durham & South Carolina, 
being owned’ by a corporation, which owns the main 
industry on that line, cannot receive an allowance such 
as that here given without its being in effect a rebate 
on the traffic of the allied industry which moves over 
the Norfolk & Western for or to the Durham & South 
Carolina. 

The traffic situation at Durham is complicated still 
further by an arrangement between the Durham & 
Southern and the Seaboard Air Line. The Durham & 
Southern, as we have seen, runs from a point on the 
Atlantic Coast Line named Dunn northwesterly to a 
connection with the Seaboard at Apex and thence to 
Durham, the distance from Apex to Durham being ap- 
proximately 20 miles. The record plainly shows that 
the Norfolk & Western and the Durham & South Caro- 
lina are meeting opposition in the carriage of coal to 
Durham and East Durham which arises out of the alli- 
ance between the Seaboard and the Durham & Southern. 
The latter is owned and controlled by the same interests 
which control in the management of the American To- 
bacco Company, and which also have large outside in- 
terests, such as the Southern Power Company and large 
cotton mills in this territory. Out of 6,000 shares, B. N. 
Duke and J. B. Duke own 5,578 shares. This road has 
a remarkable traffic arrangement with the Seaboard by 
which the latter surrenders the position of terminal car- 
rier of a large portion of the Durham traffic, both in 
and out to the Durham & Southern, which, for its 20- 
mile haul receives 40 per cent of the Seaboard’s division 
on through business via the Virginia gateway. No such 
arrangement would be made but for the fact of a com- 
munity of interest between the Durham & Southern and 
the Duke interests. This is not a matter of inference, 
but of direct testimony in the record. The traffic man- 
ager of the Seaboard frankly speaks of this as a “pref- 
erential traffic arrangement.” Being asked at the hearing 
if it was not unusual for a carrier to make a joint rate 
from and to a point in connection with a competing 
line where they have their own rails in and out of that 
point, the traffic manager of the Seaboard replied: 


Well, it is unusual, unless there is competition to justify it. 

Q. The reason for doing it here in the case of the Durham 
& Southern is because they control an immense tonnage and 
would have sent it by the Coast Line?—A. In competition with 
the Atlantic Coast Line. 

Q. You had in mind, I presume, then, the American To- 
bacco Company’s traffic?—A. That and the business of other 


interests that are probably in a way allied with the American 
Tobacco Company. 


his 


The effect of this arrangement upon the Seaboard’s 
freight earnings is illuminating. The Durham & South- 
ern, under its trackage agreement with the Seaboard, 
began operating from Apex into Durham about July 1, 
1906. During the year ending June 30, 1906, the Sea- 
board’s revenue on business into and out of Durham 
amounted to $557,196.48. The effect, of the new arrange 
ment with the Durham & Southern was to decrease the 
Seaboard’s revenue on its Durham proper business to 
$376,974.91. in the year ending June 30, 1907, while in 
the following year there was a further decline, the total 
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being only $256,158.98. Based upon the 1906 figures, 
the Seaboard’s loss on atcount of the new arrangement 
was. $180,221.57 in the year to June 30, 1907, and $301,- 
037.50 in the year to June 30, 1908, upon the business 
handled by it direct to and from Durham. The Sea- 
poard’s revenue from Apex interchange business during 
the year ending June 30, 1907, was $226,117.62, which 
resulted in a net gain to the Seaboard of $45,896.05 
over and above the loss at Durham proper. 

But in the succeeding year the Apex interchange 
produced only $241,116.37 revenue, leaving the Seaboard 
with a net loss of $59,921.13. Apparently the effect upon 
the Seaboard of its arrangement with the Durham & 
Sovthern was a net decrease in revenue in the years 
immediately following the initiation of. the arrangement. 
In the consideration of these figures it must be borne 
in mind that the natural Seaboard route between Dur- 
ham and Virginia cities is through Henderson, the haul 
of the Seaboard from Durham to Henderson being 41 
miles. When, however, the Seaboard handles such Dur- 
ham and Virginia cities’ traffic in connection with the 
Durham & Southern via Apex it becomes necessary for 
the Seaboard to haul the traffic between Henderson 
and Apex, a distance of 58 miles. To sum up, we may 
say that the Seaboard permits the Durham & Southern 
to enter Durham on Southern rails, gives to the Dur- 
ham & Southern 40 per cent of its revenue on Durham- 
Virginia cities’ business, and hauls such business some 
17 miles farther than if it had handled it into Durham 
over its own rails in the first instance. In return it 
gets the additional tonnage via Apex, but, as already 
shown, the revenue on such tonnage does not equal the 
revenue lost on the Durham direct business. Evidently 
the “preferential traffic arrangement,’ so frankly spoken 
of by the Seaboard’s traffic manager, resulted in a loss 
to his company, unless it, contemplated preferential 
arrangements beyond that shown in the record, There 
is a short way of stating this proposition. It is this: 
The Seaboard Air Line bought the business of an in- 
dustry, or of a group of financiers having large traffic 
at their control, by allowing its traffic at one point to 
be taken away from it by a road under a management 
allied to that of the industry. 

Here, then, at Durham we have two great trunk-line 
railroads bidding for traffic into Durham by allowances 
to industrial roads. They voluntarily reduce their own 
revenue through divisions with these industrial roads 
for the sake of gaining traffic. The Norfolk & Western 
lost through the Seaboard-Durham & Southern alliance 
some of its coal traffic, and this it meets by forming a 
through route with the Durham & South Carolina. The 
large stockholders in the Durham & Southern, by their 
control of industries, induce the Seaboard Air Line to 
build up the traffic of a rival road, the Durham & 
Southern. If there is a dollar over and above the actual 
cost of transportation in the 40 per cent division which 
the Durham & Southern gets, it goes into the pockets 
of the Dukes; it is not a rebate given to the American 
Tobacco Company, but confessedly is an advantage 
growing out of the relation between the Dukes and the 
tobacco interests, for if the Dukes did not have freight 
to route the traffic manager of the Seaboard says that 
no such arrangement would have been made. 


There may be some doubt as to the power of the 
Commission to correct a situation such as this, but 
whatever power the Commission has it should exercise. 
An order will be issued against the Seaboard Air Line 
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citing it to show cause why its rates into and out of 
Durham on all classes and commodities should not be 
reduced, and against the Norfolk & Western that it 


show cause why its rate on coal into Durham should not 
be reduced, 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 5th day of December, A, D. 1911. 

Judson C, Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James §S. Harlan, Charles C. 
McChord, Balthasar H. Meyer, Commissioners. 

No. 3796. 

IN THE MATTER OF DIVISIONS OF JOINT RATES 
FOR TRANSPORTATION OF COAL TO POINTS IN 
NORTH CAROLINA FROM POINTS IN OTHER 
STATES. 

This proceeding having been instituted by the Com- 
mission on its own motion, and the respondent carriers 
involved in the matter in interest having filed answers, 
and full investigation having been had, and the Com- 
mission having, on the date hereof, made and filed a 
report containing its conclusions: 

It is ordered, That, respondent Seaboard Air Line 
Railway be, and it is hereby, notified and required to 
show cause, on or before the ist day of February, 1912, 
why its rates into and out of Durham, N. C., on all 
classes and commodities should not, be reduced. 

It is further ordered, That respondent Norfolk & 
Western Railway Company be, and it is hereby, notified 
and required to show cause, on or before the 1st day of 
February, 1912, why its rate on coal into Durham, N, C., 
should not be reduced. 


Rates via Chicago Discriminatory 


OPINION NO. 1696 
No. 2953. 
(22 I, C. C. Rep., 62.) 
ROSENBAUM BROTHERS 
vs. , 
LOUISVILLE & NASHVILLE RAILROAD COMPANY 
ET AL. 





No. 2953 (Amendment No. 1). 
SAME 
vs. 
CINCINNATI, NEW ORLEANS & TEXAS PACIFIC 
RAILWAY COMPANY ET AL. 
Submitted April 6, 1910. Decided November 13, 1911. 


Carriers having adjusted their rates so that coarse grains might 
move from Omaha and surrounding territory to Atlanta and 
other points in the Southeast via the several Mississippi River 
and Ohio River crossings, defendant lines soutn of Cincin- 
nati and Louisville provided that their rates south of those 
crossings would be higher upon shipments moved by their 
connections through Chicago or any Cook county point than 
upon shipments from same points of origin to same desti- 
nations that were not permitted to move through Chicago 
or any other Cook county point; Held, That the traffic, the 
point of origin and destination, and the rate to Cincinnati 
and Louisville being the same, defendant lines south of 
Cincinnati and Louisville may not close the route of their 
connections through Chicago by demanding a higher rate 
for the same service upon shipments moved via Chicago 
than they demand upon the same shipments moved via other 
junction points; and Held further, That such adjustment is 
unjustly discriminatory against Chicago shippers, Chicago 


and the carriers forming the route via Chicago. Reparation 
awarded. 


W. M. Hopkins for complainant, 


W. G. Dearing and W. A. Northcutt for Louisville 
& Nashville Railroad Company. 
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R. Walton Moore for Cincinnati, New Orleans & 
Texas Pacific Railway Company; Alabama Great South- 
ern Railway Company; and Nashville, Chattanooga & 
St. Louis Railway Company. 

G. W. Kretszinger for Chicago, Indianapolis & Louis- 
ville Railway Company. 

M. R, Waite for Cincinnati, Hamilton & Dayton 
Railway Company. 

Henry C. Starr for Chicago, Cincinnati & Louisville 
Railroad Company. 


Winston, Payne, Strawn & Shaw for Chicago Great 
Western Railroad Company. 


Report of the Commission, 
BY THE COMMISSION: 

In this proceeding the vital point in controversy 
is whether a carrier maintaining a proportional rate 
on traffic reaching its line via one or more specified 
routes may at the same time maintain a higher pro- 
portional rate on the same traffic from the same point 
of origin that comes to it at the same point via the 
same connecting carrier, but over another route formed 


by connecting carriers and is destined to the same point 
of consumption. 


The particular traffic to which the complaint relates 
is coarse grains moving from a producing tefritory 
west of the Mississippi River, in which Omaha may be 
taken as a fairly typical shipping point, to the so-called 
southeastern territory, comprising the states of Alabama, 
Georgia, Florida, a portion of South Carolina, and a 
small part of Tennessee. In this region Atlanta, for 
the purposes of this report, may be taken as a repre- 
sentative point of consumption. Grains destined to that 
point from Omaha may cross the Mississippi River at 
Memphis or the Ohio River at Cairo, Evansville, Louis- 
ville or Cincinnati. The record shows and the fact is 
conceded that for many years the rates through Mem- 
phis have controlled the traffic, that being the short 
line to the southeast. Those rates have been the funda- 
tion rates upon which the rates over the Ohio River 
crossings are based. The efforts of the carriers south 
of the Ohio River and the desire of the Ohio River 
markets to share in the traffic are said to have resulted 
in a general demoralization of rates until those crossings 
were put on a parity with the Memphis crossing under 
the rate relation now in effect. But with the details 
of these rate contests we are not now concerned; it 
will suffice for our present purposes to understand clearly 
what the present relation of rates is as between Mem- 
phis and the Ohio River crossings. 


The through charge on coarse grains from Omaha 
to Atlanta over the Memphis route is 34 cents, made 
up of a proportional rate of 14 cents to Memphis and 
a 20-cent rate beyond. In order, therefore, that Cairo 
and Evansville, hereinafter referred to as the lower 
crossings, might anticipate in the movement of coarse 
grains to the southeast, it was necessary that the 
through charges over those routes should not exceed 
the through charges over the Memphis crossing, The 
local rate of the lines south of all the Ohio River cross- 
ings to Atlanta is 24 cents~per 100 pounds, and as 
the carriers south of the lower crossings declined to 
shrink this rate, it became necessary for the carriers 
north of the lower crossings, in order to get any part 
of the traffic, to establish a proportional rate of 10 cents 
to Cairo and Evansville, thus making a through charge 
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of 34 cents per 100 pounds. And this they did, 
carriers from Omaha to St. Louis having agreed to 
accept 8 cents, leaving to the carriers from St. Louis 
to Cairo and Evansville a division of but 2 cents. That 
adjustment on movements through St. Louis and 
the lower crossings put the Cairo and Evansville rou 
on an equality with the Memphis route to Atlanta. 

A different sort, of adjustment was necessary 
put the upper crossings, Louisville and Cincinnati, 
a parity with the Memphis crossings and with the rou 
through Cairo and Evansville. There was no reason 
why the lines carrying the traffic from Omaha to St 
Louis, on a division of 8 cents out of the 10-cent 
proportional rate from Omaha to Cairo and Evansville 
should be interested in having the traffic go through 
the upper rather than through the lower crossings. They 
therefore declined to accept less than their 8-cent divi- 
sion on coarse grains moving to the southeast through 
the upper crossings. On the other hand, the lines from 
St. Louis to Cairo and Evansville were not willing, on 
account of the longer haul, to extend to Louisville and 
Cincinnati the 2-cent division that they were receiving 
to Cairo and Evansville. For that service they de 
manded 4 cents per 100 pounds. This resulted in a 
proportional rate of 12 cents from Omaha, through St. 
Louis to Louisville and Cincinnati, as compared with 
the 10-cent proportional rate’ through St. Louis 
to Cairo and Evansville. The charge of 12 cents 
north of the river, added to the local rate of 24 cents 
south of Louisville and Cincinnati, made a_ through 
charge of 36 cents per 100 pounds to Atlanta, as com- 
pared with the through charge of 34 cents through Mem- 
phis, Cairo and Evansville. In order, therefore, that 
the rates over the routes through the upper crossings 
might be equalized with the rates over the lower cross- 
ings, the carriers south of Louisville and Cincinnati 
concluded to accept 2 cents per 100 pounds less than 
their local rates to Atlanta. This shrinkage of the local 
24-cent rate south of those crossings yielded a rate ap- 
plicable on through traffic of 22 cents per 100 pounds, 
which, added to the 12-cent proportional rate north of 
the river, made a through charge over those routes of 
34 cents, and thus put them on a parity with the routes 
over the lower crossings and with the route through 
Memphis. In this manner the competition through the 
Memphis gateway was extended back, first through Cairo 
and Evansville, and then through Louisville and Cin- 
cinnati. 


The shrinkage of 2 cents in their local rates south 
of Louisville and Cincinnati is restricted by specific 
provision in the tariff that it will not be applied if the 
grains move through Chicago or any Cook County point. 
And this is the occasion of the complaint. While filed 
in order to secure reparation on 14 carloads of oats 
shipped through Chicago to the southeast by the par- 
ticular complainant, the real purpose of the complaint 
is to secure an equalization of rates not only on oats, 
but on all grains moving through Chicago, from the 
extensive territory of which Omaha is representative, 
and thence over the Louisville and Cincinnati crossings 
to southeastern destinations, and thus remove the dis 
crimination against Chicago which is specified in the 
tariffs. The lines from Omaha through Chicago for 


some years maintained rates to the upper Ohio River 
crossings that were prohibitive in view of the materially 
lower rates to those crossings through St. Louis, Peoria 
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and the Mississippi River gateways. Shortly, however, 
before the complaint was filed the carriers from Omaha 
to Chicago and from Chicago to the Ohio River joined 
in publishing a proportional rate of 12 cents on grain 
moving from the Omaha territory through Chicago to 
the upper Ohio River crossings and destined to points 
in the southeast. This rate, which is still in effect, 
would make the upper crossings available gateways on 
grain moving to the southeast through Chicago, were it 
not for the fact heretofore explained that the carriers 
south of Louisville and Cincinnati decline to shrink 
their local rates on Omaha grain moving through Chi- 
cago, although they do shrink it on Omaha grain deliv- 
ered to them by the same connecting carriers at the 
same junction, if it has not been permitted, by such 
connections, to move through Chicago. The defendants 
that established and maintain this prohibition against 
the grains moving via Chicago have no lines north of 
Cincinnati. They apply the shrinkage rates upon grains 
that move from Omaha to Cincinnati via lines and routes 
in which they have no interest and do not participate, 
stipulating only that the movement shall not be via 
Chicago. 

From this brief statement of the facts we come 
back to the inquiry stated in the opening paragraph of 
this report, namely, whether on the same traffic between 
the same points of origin and destination a carrier may 
demand on shipments coming to it from connecting lines 
a rate that is higher than it demands for its haul be- 
tween the same points over the same rails on shipments 
coming to it from the same connecting lines, because 
such connecting lines have in the one instance hauled 
the shipments via a particular junction point on their 
own lines, the rate to the point at which it receives 
the shipments being the same via the several routes 
and junction points. It is contended by the complain- 
ants that such a course on the part of the defendants 
is not only an undue discrimination against them as 
shippers, but is a discrimination against Chicago as a 
market and against the rail lines running through Chi- 
cago to the upper crossings, We concur in that view. 
The traffic, the points of origin and destination, ana 
the rate to Cincinnati and Louisville being the same, we 
cannot agree that the defendant lines south of Louis- 
ville and Cincinnati may close the route of their con- 
nections through Chicago by demanding on grain reach- 
ing the upper crossings through that point a higher 
rate for the same service than they demand on the 
Same grains reaching the upper crossings through other 
junctions. Such a rate adjustment is an undue dis- 
crimination, not only against Chicago shippers and Chi- 
cago, but against the carriers north of the river that par- 
ticipate in the haul through Chicago. It follows that the 
present adjustment is unlawful, and we find that any 
charge by the defendants for their service south of 
Louisville and Cincinnati on Omaha grain reaching those 
crossings through Chicago that is in excess of the charges 
exacted for their service south of the same crossings to 
like points of destination on Omaha grain reaching those 
crossings through other junctions is unduly discriminatory 
and it will be so ordered. 


The question of whether or not a carrier may main- 
tain proportional or separately established rates for the 
Same haul varying with different points of origin or of 
destination of the traffic is not in this case. Nor is 
this a question of the measure of the through rates 
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or charges. The sole question here is the lawfulness 
of the effort of defendants south of Cincinnati and 
Louisville to force their connections which have equalized 
the rates to Cincinnati via their several lines, routes 
and junctions to refrain from hauling the traffic via a 
particular junction point which is not reached or served 
by the lines of those defendants. The case is not analo- 
gous to any former case in which proportional or sep- 
arately established rates applicable to the through busi- 
ness have been passed upon by the Commission, It 
may be that the lines from Omaha to Cincinnati 
via Chicago would be justified in maintaining a higher 
rate than is maintained via St. Louis or some other 
gateway, but they have elected not to do so. It may 
be that in prescribing joint through rates from Omaha 
to Atlanta via Cincinnati or Louisville, a higher rate 
via Chicago than via some other junction would be 
justified or necessary, but if called upon to fix the 
divisions of such joint through rates, upon what theory 
could the Commission find that the division of the lines 
south of Cincinnati or Louisville should be higher under 
the rate via Chicago than under the lower rate via 
the shorter route when their haul is the same in either 
instance? If the rate were higher via Chicago, mani- 
festly the excess would belong to the lines north of 
Cincinnati or Louisville, because of their longer haul. 


Iy is said that the Southern Railway and the Louis- 
ville & Nashville, in conjunction with its close ally, 
the Louisville, Henderson & St. Louis, can and do 
participate in the earnings north of the river if the 
traffic moves via St. Louis or Evansville, This arrange- 
ment, however, considers the Cincinnati, New Orleans 
& Texas Pacific Railway as a part of the Southern Rail- 
way. So considered, the Southern Railway can and does 
haul the grain from St. Louis to Louisville and thence 
via Lexington to Cincinnati and back over the same 
rails from Cincinnati through Lexington to the south 
under the shrinkage rate from Cincinnati. The Louis- 
ville & Nashville hauls the grain from St. Louis tp 
Evansville or Henderson, where it crosses the Ohio River, 
and for that service receives its proportional or division 
of 2 cents. The direct, short and natural route to the 
Southeast from there is over the Louisville & Nashville 
via Nashville, the distance from Evansville to Nashville 
being 158 miles, and if the grain were so hauled to 
Atlanta the Louisville & Nashville would receive all of 
the full rate south of the Ohio River—24 cents. It 
elects, however, to turn the grain over at the river to 
its allied line, the Louisville, Henderson & St. Louis, 
which hauls it to Louisville, a distance of about 144 
miles, and at that point the grain is 25 miles farther 
from Nashville than it was when it left Henderson. 
It is then hauled by the Louisville & Nashville to Cin- 
cinnati, 110 miles directly away from its destination 
in the Southeast, and moves to the Southeast under 
the shrinkage rate of 22 cents. The earnings between 
St. Louis and Louisville or Cincinnati are 4 cents, and 
these lines, therefore, perform all of this extra service, 
these out;of-line and back hauls, for exactly the same 
earnings that the Louisville & Nashville would receive 
if it moved the traffic over its direct line via Evansville. 
There’ are no transportation reasons for this extra service. 

Upon being advised of the details of the shipments 
in question a further order will be entered awarding 
reparation in accordance: with the prayer of the petition. 
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HARLAN, Commissioner, dissenting: 

Connecting carriers moving traffic from a point on 
one line to a point on another ordinarily fix their charges 
for the service in the form of a joint through rate con- 
curred in by all the lines in the route of the through 
movement, agreeing among themselves upon the propor- 
tion or division that each line shall have out of the 
through charge so established, But not infrequently a 
line forming a part of such a through route prefers, for 
one reason or another, separately to publish the charge 
that it will demand for its part of the through service. 
This charge may be its regular local rate. It is more 
usual, however, because of the through nature of the 
traffic, to fix its compensation at an amount less than 
the local rate; on the other hand, it occasionally hap- 
pens that the charge may be even greater than the 
rate that the particular carrier would demand on a 
local movement on its line between the same points; 
and in either event, the tariffs must specifically provide 
that the rate so exacted by the particular carrier for 
its service shall be applicable to through movements. 
When so published, such a charge is commonly referred 
to as a proportional rate, and such rates, it may be 
added, are not only sanctioned by long usage, but by 
the express authority of the act itself. The provision 
is to be found in section 6, where such rates are 
referred to as “separately established” rates applicable 
to through movements. 

But the usage of carriers in that regard and the 
sanction lent to it by the act are based on the theory 
that a proportional or separately established rate, which, 
as stated, is applicable only to through traffic, does 
not and cannot stand by itself, but is an inseparable 
factor in the through charge for the through service. 
It is for this reason that a particular carrier in a 
through route may fix and collect one proportional or 
separately established rate when the traffic comes from 
one point of origin and a substantially different com- 
pensation for a like service between the same points 
on its rails in a through movement of like traffic from 
another point of origin. Notable examples of such rate 
constructions are to be found in effect in different parts 
of the country, and such adjustments of rates are in 
entire harmony with the general undérstanding that a 
proportional or separately established rate is simply a 
factor in the through charge for the through service, and 
when under examination must be so considered. 


As long ago as Brady vs. P. R. R. Co. 2 I. C, C. 
Rep., 131, 139, the Commission held that “through car- 
riage implies a through rate.” In the proceeding entitled 
“In the Matter of Through Routes and Through Rates,” 
12 I. Cc. C. Rep., 163, 166, we said, referring to the 
thought expressed in the earlier case— 

This is equally true whether the through rate be published 
as a whole by the joint action of the connecting carriers, or, in 
the absence of a joint arrangement, be published in portions by 
the several carriers. 

We also said (p. 166) that the sum of the sép 

arately established rates applicable to through trans- 
portation is— 
a single rate for a single service, and a contract for through 
transportation is a contract for transportation at the through 
rate, whether jointly or separately established, in force at the 
time the shipment is billed. { 

In language no less forcible it is said, in Kansas 
City Transportation Bureau vs. A, T. & S. F. Ry. Co., 
16 I. C. C. Rep., 195, 201, that— 
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A proportional rate means a part of or a remainder of th¢ 
through rate or it means nothing at all, and in a case of this 
kind there must be an examination and consideration of the 
entire rate from point of production to ultimate destination. 

Further reflection since the reports in those pr . 
ceedings were announced has confirmed me in the belief 
that the views there expressed are essentially sound. 
If so, it follows that a moveemnt of grain under the 
rates described of record, from Omaha to Chicago and 
thence through the upper Ohio River crossings to At- 
lanta, must be regarded as a through movement over a 
through route at “a single rate for a single service.” 
The movement, the route, the service and the charge 
are equally units. In .disposing of the complaint, how- 
ever, my colleagues hold that it is of no concern to 
the carriers south of the upper Ohio River crossings 
how the. grain from Omaha reaches those crossings, and 
that they cannot lawfully exact more for their haul 
south of the river, when the grain reaches their lines 
through Chicago, than they exact at the same time on 
grain from Omaha reaching their lines through St. Louis, 
because, as is urged, in either case the haul south of 
the river to destination is the same. That view, how- 
ever, takes into consideration only a part of the service 
and only a part of the rate for the service. It lays 
to one side the fact that the movement from Omaha 
through Chicago to Atlanta is a through service, as is 
likewise a movement from Omaha through St. Louis 
to Atlanta. It separates the haul to the Ohio River 
from the haul south of the river, as if they were two 
separate acts of carriage. It wholly disconnects the 
rate north of the river from the rate south of the river 
and deals with each as a unit, although together, as we 
have said, in the cases cited, they make “a single rate 
for a single service.” What the Chicago grain dealer 
gets under the rates as published is the through trans- 
portation of his grain from Omaha to Atlanta, with 
certain privileges in transit at Chicago, and what he 
ought to pay is a through charge commensurate with 
the through service. The majority, however, give no 
consideration to the through charge or the through serv- 
ice, but deal only with that part, of the through charge 
that is exacted for that part of the through service 
performed by the carriers south of the river. It is 
agreed of record that, generally speaking, the route 
from Omaha through Chicago to points of destination in 
the southeastern territory is substantially longer than 
the route to such destinations through St. Louis and 
longer than the route through Memphis. If, therefore, 
we were dealing here with joint through rates and 
distance was the controlling element in the case, we 
should be compelled to give to the grain moving through 
St. Louis the benefit of the shorter haul. But by dealing 
with the movement south of the Ohio River as a sep- 
arate act of carriage instead of being a part of a through 
movement from Omaha, and by dealing with the sep- 
arately established rate south of the river as a thing 
apart from and having no relation to the through charge, 

the order of the Commission equalizes the longer route 
through Chicago with the generally shorter routes through 
St, Louis and Memphis. 

That conclusion is reached, not on a finding that 
the through charge is unreasonable and is made s0 
because of the amount of the proportional rate ap- 
plicable to the through movement south of the upper 
crossings, but as a rule of law governing the use of 
proportional rates. As the Chicago carriers have equal- 
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ized the rate from Omaha through Chicago to the Ohio 
River with the proportional rate over the shorter route 
through St. Louis to the Ohio River, the Commission 
holds as a matter of law, regardless of the substantial 
reasons that underlie the attitude of the carriers south 
of the upper crossings, that the latter must receivé 
the grain at those points and carry it to southeastern 
destinations at no higher charge for the balance of the 
through service when it comes through Chicago than 
when it comes through St. Louis, It is held, in other 
words, that the rate south of the upper crossings must 
be an open rate without regard to the fact that it is 
simply the balance of the through charge on a through 
movement. There is nothing, however, in the language 
of section 6 that seems to me either to require or to 
justify such a view of proportional or separately estab- 
lished rates. The utmost, in my judgment, that should 
be said of such rates is that ordinarily they ought not 
to be limited to traffic reaching the proportional rate 
point over a given route to the exclusion of other routes, 
unless there are substantial reasons for such a limita- 
tion. This view preserves a very desirable elasticity 
in the use of such rates, and will enable the carriers 
to adjust such rates to competitive and transportation 
conditions as freely as they are able to adjust, their 
joint through rates to such conditions. 


If the movement of grain from Omaha through 
Chicago to the southeast proceeded under a joint through 
rate of 36 cents, and we were asked upon complaint to 
equalize that rate with the through charge of 34 cents 
over the route through St. Louis, we would find it 
dificult on this record to do so. Certainly the mere 
fact that the carriers south of the upper crossings re- 
ceived a division of 24 cents out of the joint rate 
through Chicago, while content at the same time to 
accept a division of 22 cents on grain moving through 
St. Louis, would not be accepted as a sufficient ground 
for such an order. We would consider the two routes 
with a view to ascertaining why the through charges 
over one should be higher than the through charges 
over the other. We would not inquire with particularity 
into the divisions of the joint rates as between the 
carriers north and south of the river. But in this 
proceeding the Commission rests its conclusions on the 
fact that the carriers south of the river demand more 
for their part of the through service when the grain 
comes to them through Chicago than when it reaches 
them through St. Louis. In my judgment there is no 
basis upon which this conclusion may properly rest, 
and there is nothing in the language of section 6 of 
the act that; requires us to enter such an order as a 
mere matter of law. That section did not create a new 
form of rate for the use of interstate carriers, nor did 
it put a limitation upon the use of an old form of rate, 
It, simply described as “separately established rates” 
what railroad men had long called proportional rates, 
and required the carriers, in the absence of joint through 
rates, to publish them as applicable to through move- 
ments. Their publication gives them a legal status 
as a factor in the through charge, and is notice to the 
shipper of the basis upon which their through charges 
are to be made up. I see nothing in its language, how- 
ever, that remotely indicates a purpose to give this 
Commission authority in such a case as this to deal 
with a part of the rate and a part of the service as 
if both were wholly unrelated to aa entire rate and 
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the entire service. The difference between an unpub- 
lished division of a joint through rate and a separately 
established rate applicable only to through movements. 
is one largely of form and not of real substance, We 
do not endeavor ordinarily to control unpublished divi- 
sions arrived at by agreement among the carriers in 
the through route, but deal only with the joint through 
rate itself; on the other hand, we may find that a through 
charge made up of proportional rates is excessive and 
that the excess in the through charge is lodged in the 
proportional rate exacted by one of the carriers in the 
through route, and may enter an order accordingly. 
But I do not understand that we have heretofore dealt 
with a proportional or separately established rate apart 
from a consideration of the through charge of which it 
is simply a factor. 


There are substantial reasons, in my judgment, why 
the defendants are justified to refusing to shrink their 
24-cent rate south of the upper crossings when the grain 
comes through Chicago, although they shrink it to 22 
cents on grain coming through St. Louis. It clearly 
appears that the route through Memphis controls the 
rates on Omaha grain to southeastern destinations, and 
that the carriers into and out of Cairo and Evansville 
were able to share in the traffic only by equalizing the 
charges through those crossings with the charges through 
Memphis. The grain ordinarily reaches these lower 
Ohio River crossings through St, Louis, and they are 
the natural outlet from St. Louis to the southeast. 
But there are also grain markets at the upper crossings: 
and carriers that serve them to southeastern destinations. 
It is clear, and this is demonstrated of record, that those 
markets and those carriers can get no part of the Omaha 
grain passing through St. Louis except upon a rate 
parity with the lower crossings. The rate adjustment, 
that was made south of the upper crossings was neces- 
sary in order that they might share with the lower 
crossings in the movement of Omaha grain through the 
St. Louis gateway. These facts seem to me to be 
abundantly established on the record and to present 
in. its simplest form a case of the compelling force of 
competitive conditions. The influence of competition 
upon the attitude of the carriers south of the upper 
crossings is also emphasized by the fact that the Louis- 
ville & Nashville, in connection with the Louisville, 
Henderson & St. Louis, with which it has close associa- 
tions, makes earnings on Omaha grain north of the 
river when it comes through St. Louis, but cannot 
add to its revenues when it reaches the upper crossings. 
through Chicago. The Southern Railway also makes. 
earnings north of the river when the grain comes. 
through St. Louis, but gets nothing beyond its haul 
south of the river when the grain reaches the upper 
crossings through Chicago. We are now told, however, 
that inasmuch as the carriers have so adjusted their 
proportional rates south of the upper crossings as to 
put those markets on a parity with the markets at 
the lower crossings with respect to Omaha grain coming” 
through St. Louis, they must, as a matter of law, so 
adjust their rates south of the upper crossings as to 
give to Chicago grain dealers the same service south 
of the river at the same rate. In so holding, it seems 
to me, the Commission has altogether overlooked the 
fact that the upper crossings do not have to compete 
with the lower crossings on Omaha grain coming through 
Chicago, as is the case with respect to Omaha graim 




































HARLAN, Commissioner, dissenting: 

Connecting carriers moving traffic from a point on 
one line to a point on another ordinarily fix their charges 
for the service in the form of a joint through rate con- 
curred in by all the lines in the route of the through 
movement, agreeing among themselves upon the propor- 
tion or division that each line shall have out of the 


through charge so established, But not infrequently a 
line forming a part of such a through route prefers, for 
one reason or another, separately to publish the charge 
that it will demand for its part of the through service. 
This charge may be its regular local rate. It is more 
usual, however, because of the through nature of the 
traffic, to fix its compensation at an amount less than 
the local rate; on the other hand, it occasionally hap- 
pens that the charge may be even greater than the 
rate that the particular carrier would demand on a 
local movement on its line between the same points; 
and in either event, the tariffs must specifically provide 
that the rate so exacted by the particular carrier for 
its service shall be applicable to through movements. 
When so published, such a charge is commonly referred 
to as a proportional rate, and such rates, it may be 
added, are not only sanctioned by long usage, but by 
the express authority of the act itself. The provision 
is to be found in section 6, where such rates are 
referred to as “separately established” rates applicable 
to through movements. 

But the usage of carriers in that regard and the 
sanction lent to it by the act are based on the theory 
that a proportional or separately established rate, which, 
as stated, is applicable only to through traffic, does 
not and cannot stand by itself, but is an inseparable 
factor in the through charge for the through service. 
It is for this reason that a particular carrier in a 
through route may fix and collect one proportional or 
separately established rate when the traffic comes from 
one point of origin and a substantially different com- 
pensation for a like service between the same points 
on its rails in a through movement of like traffic from 
another point of origin. Notable examples of such rate 
constructions are to be found in effect in different parts 
of the country, and such adjustments of rates are in 
entire harmony with the general undérstanding that a 
proportional or separately established rate is simply a 
factor in the through charge for the through service, and 
when under examination must be so considered. 


As long ago as Brady vs. P. R. R. Co. 2 I. C, C. 
Rep., 131, 139, the Commission held that “through car- 
riage implies a through rate.” In the proceeding entitled 
“In the Matter of Through Routes and Through Rates,” 
12 I. C. C. Rep., 163, 166, we said, referring to the 
thought expressed in the earlier case— 

This is equally true whether the through rate be published 
as a whole by the joint action of the connecting carriers, or, in 
the absence of a joint arrangement, be published in portions by 
the several carriers. 

We also said (p. 166) that the sum of the sép 

arately established rates applicable to through trans- 
portation is— 
a single rate for a single service, and a contract for through 
transportation is a contract for transportation at the through 
rate, whether jointly or separately established, in force at the 
time the shipment is billed. . 

In language no less forcible it is said, in Kansas 
City Transportation Bureau vs. A., T. & S. F. Ry. Co., 
16 I. C. C. Rep., 195, 201, that— 
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A proportional rate means a part of or a remainder of the 
through rate or it means nothing at all, and in a case of this 
kind there must be an examination and consideration of the 
entire rate from point of production to ultimate destination. 


Further reflection since the reports in those pro- 
ceedings were announced has confirmed me in the belief 
that the views there expressed are essentially sound. 
If so, it follows that a moveemnt of grain under the 
rates described of record, from Omaha to Chicago and 
thence through the upper Ohio River crossings to At- 
lanta, must be regarded as a through movement over a 
through route at “a single rate for a single service.” 
The movement, the route, the service and the charge 
are equally units. In .disposing of the complaint, how- 
ever, my colleagues hold that it is of no concern to 
the carriers south of the upper Ohio River crossings 
how the: grain from Omaha reaches those crossings, and 
that they cannot lawfully exact more for their haul 
south of the river, when the grain reaches their lines 
through Chicago, than they exact at the same time on 
grain from Omaha reaching their lines through St. Louis, 
because, as is urged, in either case the haul south of 
the river to destination is the same. That view, how- 
ever, takes into consideration only a part of the service 
and only a part of the rate for the service. It lays 
to one side the fact that the movement from Omaha 
through Chicago to Atlanta is a through service, as is 
likewise a movement from Omaha through St. Louis 
to Atlanta. It separates the haul to the Ohio River 
from the haul south of the river, as if they were two 
separate acts of carriage. It wholly disconnects the 
rate north of the river from the rate south of the river 
and deals with each as a unit, although together, as we 
have said, in the cases cited, they make “a single rate 
for a single service.” What the Chicago grain dealer 
gets under the rates as published is the through trans- 
portation of his grain from Omaha to Atlanta, with 
certain privileges in transit at Chicago, and what he 
ought to pay is a through charge commensurate with 
the through service. The majority, however, give no 
consideration to the through charge or the through serv- 
ice, but deal only with that part of the through charge 
that is exacted for that part of the through service 
performed by the carriers south of the river. It is 
agreed of record that, generally speaking, the route 
from Omaha through Chicago to points of destination in 
the southeastern territory is substantially longer than 
the route to such destinations through St. Louis and 
longer than the route through Memphis. If, therefore, 
we were dealing here with joint through rates and 
distance was the controlling element in the case, we 
should be compelled to give to the grain moving through 
St. Louis the benefit of the shorter haul. But by dealing 
with the movement south of the Ohio River as a sep- 
arate act of carriage instead of being a part of a through 
movement from Omaha, and by dealing with the sep- 
arately established rate south of the river as a thing 
apart from and having no relation to the through charge, 
the order of the Commission equalizes the longer route 
through Chicago with the generally shorter routes through 
St. Louis and Memphis. 


That conclusion is reached, not on a finding that 
the through charge is unreasonable and is made s0 
because of the amount of the proportional rate ap- 
plicable to the through movement south of the upper 
crossings, but as a rule of law governing the use of 
proportional rates. As the Chicago carriers have equal- 
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ized the rate from Omaha through Chicago to the Ohio 
River with the proportional rate over the shorter route 
through St. Louis to the Ohio River, the Commission 
holds as a matter of law, regardless of the substantial 
reasons that underlie the attitude of the carriers south 
of the upper crossings, that the latter must receivé 
the grain at those points and carry it to southeastern 
destinations at no higher charge for the balance of the 
through service when it comes through Chicago than 
when it comes through St. Louis, It is held, in other 
words, that the rate south of the upper crossings must 
be an open rate without regard to the fact that it is 
simply the balance of the through charge on a through 
movement, There is nothing, however, in the language 
of section 6 that seems to me either to require or to 
justify such a view of proportional or separately estab- 
lished rates. The utmost, in my judgment, that should 
be said of such rates is that ordinarily they ought not 
to be limited to traffic reaching the proportional rate 
point over a given route to the exclusion of other routes, 
unless there are substantial reasons for such a limita- 
tion. This view preserves a very desirable elasticity 
in the use of such rates, and will enable the carriers 
to adjust such rates to competitive and transportation 
conditions as freely as they are able to adjust; their 
joint through rates to such conditions. 


If the movement of grain from Omaha through 
Chicago to the southeast proceeded under a joint through 
rate of 36 cents, and we were asked upon complaint to 
equalize that rate with the through charge of 34 cents 
over the route through St. Louis, we would find it 
difficult on this record to do so. Certainly the mere 
fact that the carriers south of the upper crossings re- 
ceived a division of 24 cents out of the joint rate 
through Chicago, while content at the same time to 
accept a division of 22 cents on grain moving through 
St. Louis, would not be accepted as a sufficient ground 
for such an order. We would consider the two routes 
with a view to ascertaining why the through charges 
over one should be higher than the through charges 
over the other. We would not inquire with particularity 
into the divisions of the joint rates as between the 
carriers north and south of the river. But in this 
proceeding the Commission rests its conclusions on the 
fact that the carriers south of the river demand more 
for their part of the through service when the grain 
comes to them through Chicago than when it reaches 
them through St. Louis. In my judgment there is no 
basis upon which this conclusion may properly rest, 
and there is nothing in the language of section 6 of 
the act that, requires us to enter such an order as a 
mere matter of law. That section did not create a new 
form of rate for the use of interstate carriers, nor did 
it put a limitation upon the use of an old form of rate, 
It, simply described as “separately established rates” 
what railroad men had long called proportional rates, 
and required the carriers, in the absence of joint through 
rates, to publish them as applicable to through move- 
ments. Their publication gives them a legal status 
as a factor in the through charge, and is notice to the 
shipper of the basis upon which their through charges 
are to be made up. I see nothing in its language, how- 
ever, that remotely indicates a purpose to give this 
Commission authority in such a case as this to deal 
with a part of the rate and a part of the service as 
if both were wholly unrelated to ae entire rate and 
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the entire service. The difference between an unpub- 
lished division of a joint through rate and a separately 
established rate applicable only to through movements. 
is one largely of form and not of real substance. We 
do not endeavor ordinarily to control unpublished divi- 
sions arrived at by agreement among the carriers in 
the through route, but deal only with the joint through 
rate itself; on the other hand, we may find that a through 
charge made up of proportional rates is excessive and 
that the excess in the through charge is lodged in the 
proportional rate exacted by one of the carriers in the 
through route, and may enter an order accordingly. 
But I do not understand that we have heretofore dealt 
with a proportional or separately established rate apart 
from a consideration of the through charge of which it 
is simply a factor. 

There are substantial reasons, in my judgment, why 
the defendants are justified to refusing to shrink their 
24-cent rate south of the upper crossings when the grain 
comes through Chicago, although they shrink it to 22 
cents on grain coming through St. Louis. It clearly 
appears that the route through Memphis controls the 
rates on Omaha grain to southeastern destinations, and 
that the carriers into and out of Cairo and Evansville 
were able to share in the traffic only by equalizing the 
charges through those crossings with the charges through 
Memphis. The grain ordinarily reaches these lower 
Ohio River crossings through St, Louis, and they are 
the natural outlet from St. Louis to the southeast. 
But there are also grain markets at the upper crossings: 
and carriers that serve them to southeastern destinations. 
It is clear, and this is demonstrated of record, that those 
markets and those carriers can get no part of the Omaha 
grain passing through St. Louis except upon a rate 
parity with the lower crossings. The rate adjustment 
that was made south of the upper crossings was neces- 
sary in order that they might share with the lower 
crossings in the movement of Omaha grain through the 
St. Louis gateway. These facts seem to me to be 
abundantly established on the record and to present 
in. its simplest form a case of the compelling force of 
competitive conditions. The influence of competition 
upon the attitude of the carriers south of the upper" 
crossings is also emphasized by the fact that the Louis- 
ville & Nashville, in connection with the Louisville, 
Henderson & St. Louis, with which it has close associa- 
tions, makes earnings on Omaha grain north of the 
river when it comes through St. Louis, but cannot 
add to its revenues when it reaches the upper crossings. 
through Chicago. The Southern Railway also makes. 
earnings north of the river when the grain comes 
through St, Louis, but gets nothing beyond its haul 
south of the river when the grain reaches the upper 
crossings through Chicago. We are now told, however, 
that inasmuch as the carriers have so adjusted their 
proportional rates south of the upper crossings as to- 
put those markets on a parity with the markets at 
the lower crossings with respect to Omaha grain coming 
through St. Louis, they must, as a matter of law, so 
adjust their rates south of the upper crossings as to 
give to Chicago grain dealers the same service south 
of the river at the same rate. In so holding, it seems: 


to me, the Commission has altogether overlooked the 
fact that the upper crossings do not have to compete 
with the lower crossings on Omaha grain coming through 
Chicago, as is the case with respect to Omaha graim 
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coming through St. Louis. The grain dealers of Chi- 
cago do not attempt to forward their Omaha grain to 
the southeast through the lower crossings, but only 
through the upper crossings. I am unable, therefore, to 
gee any reason why Omaha grain passing through Chi- 
cago to southeastern points of consumption should enjoy 
any through charge less than a reasonable charge for 
the through service, and the reasonableness of the 
through charge over that route is not here questioned. 
The fact that all the grain from Omaha passing through 
St. Louis will necessarily cross the river at Cairo or 
Evansville unless the carriers south of the upper cross- 
ings offer it the inducement of a parity in rates over 
the latter routes is at once not only the explanation, but 
a sufficient justification, for the shrinkage that they 
make for their part of the through movement from 
Omaha through St. Louis to the southeast. 


It is the amount of the through charge that ordi- 
narily determines whether traffic between two points 
shall move over one route rather than another, and 
not the fact that a part of the through charge for a 
part of the through service may be less over one route 
than over the other. It would seem proper, therefore, 
to inquire, not whether a part of the charge for a part 
of the service is higher in one case than in the other, 
but whether there is any reason why the through charge 
for the entire service over one route should be higher 
than the through charge for the entire service over 
the other route. No consideration, however, has been 
given in this case to the through charge over either 
route. The majority report is based wholly on a tech- 
nical and, as I think, a mistaken view of the functions 
of a proportional rate. It treats a proportional rate, 
upon a complaint by a shipper, as if it were a matter 
that may properly be considered by itself and without 
regard to the through charge of which it is a part. This 
view, as I understand the situation, makes some anoma- 
lous results possible in this case. An order requiring 
the defendant lines to charge no more for their service 
south of the upper crossings, when the grain comes 
from Omaha through Chicago than when it comes through 
St. Louis, would be fully met, with respect both to 
its terms and the principle upon which such an order 
must necessarily be based, by the substitution in place 
-of the proportional rates upon which the traffic now 


‘moves from Omaha through St, Louis and the upper 


crossings to Atlanta, of a joint through rate equal to 
the sum of the present intermediate rates. The spirit 
as well as the letter of such an order would also be 
fully complied with by the substitution, for the present 
proportional rates of 4 cents from St. Louis to the 
upper ‘crossings and 22 cents beyond to Atlanta, of a 
joint proportional rate of 26 cents from St. Louis through 
the upper crossings to Atlanta. I understand, in fact, 
that such a proportional rate is now in effect from St. 
Louis through Louisville to the southeast, at least as 
to some lines, and that grain moves under it. Nor 
would there be anything in contempt of the order or 
hostile to its spirit or to the principle underlying it 
if the carriers north of the river for any reason should 
now raise or withdraw the 12-cent proportional rate 
that they have made effective on Omaha grain through 
Chicago to the upper crossings. Yet either of these 
“courses on the part of the carriers participating in the 
traffic would leave the order without effect, our labors 
herein unavailing, and the Chicago grain dealers with 
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the same through charges that they now pay. These 
suggestions of what might be done without disobeying 


our order are illustrative of the embarrassments that 
must necessarily follow whenever this Commission at. 
tempts to deal with a proportional or separately estab. 
lished rate apart from and without regard to the through 
charge of which it is but a factor. I do not assert that 
such a rate may not under some circumstances be the 
subject of an order by the Commission, but I do con. 
tend that ordinarily a shipper may demand an order 
affecting such a rate only after we have considered 
the through charge for the through service and upon 
a finding that the through charge is unreasonable or 
discriminatory, and that the fault lies in a particular 
proportional rate as one of its factors. 


For these reasons I am compelled to withhold my 
assent to the findings and the order of the Commission 
in this proceeding. 


CLEMENTS, Chairman, also dissenting: 


While agreeing to the dissenting views of Commis- 
sioner Harlan for the most part, though not altogether, 
I must state that I am unable to agree with the majority 
of the Commision in this case, for the reason that, 
when the record is stripped of the confusion incident 
to the contentions of the parties and the manner in 
which the same are presented, the alleged discrimination 
in the rate adjustment complained of will be found, 
as I view it, to stand in merit and principle the same 
in substance as many other adjustments which have not 
been condemned. 


The lines north of the Ohio River do not make 
rates from Omaha through Chicago to any Ohio River 
crossings which, added to the 24-cent local therefrom 
to Atlanta, would make a total through charge as low 
as the 34-cent rate applicable through Memphis, and 
through St, Louis and the lower crossings. Therefore 
the southern lines here involved do not have to shrink 
their full local rates to smaller proportionals to meet 
the rates applying through Chicago by the lower Ohio 
River crossings from Omaha to the Southeast, 


The southern lines leading from the upper crossings, 
however, have no other way of competing in rates with 
the lines through Memphis or St, Louis and the lower 
crossings, in order to secure a share of the business 
through the upper crossings, except by the plan of pro- 
portionals which they have adopted to equalize through 
the upper crossings the through rates applying via Mem- 
phis and the lower crossings, or to reduce their locals 
from the upper crossings to the present basis of propor- 
tionals therefrom. They merely have met, therefore, 2 
competitive situation as it exists, and which has been cre- 
ated by other lines through Memphis, on the one hand, 
and St. Louis and the lower crossings, on the other, and 
they have gone no further than was necessary to meet 
this competition. In other words, the defendant lines 
leading south from the upper crossings are charging for 
the same service performed by them only so much less 
on part of the traffic which comes to them there than 
on other parts of it as is necessary under stress of 
competition to secure part of the business that wa) 
all of which otherwise would go by the lower crossing 
by reason of the lower rates made that way by action 
of the lines north of the river. The complaint is that 
they have not extended the use of proportionals made 
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to meet this competitive situation beyond the play of 
the competition which they seek to meet. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 13th day of November, A. D. 1911. 

Judson C. Clements, Charles A, Prouty, Franklin K. 
Lane, Edgar E, Ciark, James §S. Harlan, Charles C. 
McChord, Balthasar H. Meyer, Commissioners, 


No. 2953. 
ROSENBAUM BROTHERS 
vs. 
LOUISVILLE & NASHVILLE RAILROAD COMPANY 
ET AL. 





No. 2953 (Amendment No. 1). 
SAME 
vs. 
THE CINCINNATI, NEW ORLEANS & TEXAS PACIFIC 
RAILWAY COMPANY ET AL. 


1, These cases being at issue upon complaints and 
answers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed 
a report containing its conclusions thereon, which said 
report is made a part hereof, and having found that 
the higher proportional rates charged and collected by 
defendants Louisvilie & Nashville Railroad Company, 
the Cincinnati, New Orleans & Texas Pacific Railway 
Company, Alabarha Great Southern Railroad Company, 
and Nashville, Chattanooga & St. Louis Railway from 
Cincinnati, O., and New Albany, Ind., or Louisville, Ky., 
according as their various routes may run, to Atlanta, 
Ga., Chattanooga and Nashville, Tenn., Montgomery,. Bir- 
mingham and Sylacauga, Ala., and other points in what 
is known as southeastern territory, for the transporta- 
tion of coarse grain in carloads originating at Omaha, 
Neb., and other points west of the Mississippi River 
within the so-called shrinkage territory, when coming 
via Chicago, Ill, or Cook County junctions, than they 
contemporaneously charge and collect for the trans- 
portation of coarse grain in carloads from said Cincin- 
nati and New Albany, Ind., or Louisville, according as 
their various routes may run, to Atlanta, Ga., Chatta- 
nooga and Nashville, Tenn., Montgomery, Birmingham 
and Sylacauga, Ala., and other points in what is known 
as southeastern territory, and originating at said Omaha, 
Neb., and other points west of the Mississippi River 
within the so-called shrinkage territory, when coming via 
routes or junctions other than said Chicago or Cook 
County junctions, unjustly discriminate against complain- 
ant, the city of Chicago and Cook County junctions, the 
shippers therein, and the carriers forming the routes 
via said Chicago or Cook County junctions, and unduly 
prefer such other routes in violation of the Act to reg- 
ulate commerce: 

2, It is ordered, That said defendants named in 
paragraph 1 hereof be, and they are hereby, notified 
and required to cease and desist, on or before the ist 
day of February, 1912, from said unjust discrimination. 
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Will Indict for Overcharges 


OPINION NO. 169% 
No. 3091. 
(22 I. C. C. Rep., 34.) 
INTERSTATE GRAIN COMPANY 
vs. 
CHICAGO & NORTHWESTERN RAILWAY COMPANY 
ET AL. 


Submitted October 10, 1910. Decided November 7, 1911. 
Charges assessed for transportation of a carload of oats from: 
Hurley, S. D., to Chicago, Ill., exceeded the charges law- 
fully due under the tariffs in force. The resulting over- 
charge should be refunded by defendants without an order 
by the Commission. 
Mayer, Meyer, Austrian & Platt for complainant. 


S. A. Lynde for defendants. 


Report of the Commission, 


BY THE COMMISSION: 

The complainant is a corporation with principal place 
of business at Sioux City, Ia. By petition, filed February 
1, 1910, it alleges that it was charged an unreasonable- 
and unlawful rate for the transportation of one carload 
of oats from Hurley, S. D., to Chicago, Ill. Reparation 
is sought. 

On January 28, 1908, complainants shipped one car- 
load of oats weighing 40,990 pounds from Hurley, S. D., 
to Chicago, Ill., and routed the same via Sioux City, Ia., 
for cleaning in transit at the latter point. Under the 
tariff in force at that time such a shipment was entitled 
to the privilege of cleaning in transit at Sioux City on 
the basis of the joint rate of 18 cents per 100 pounds 
from Hurley to Chicago. After arrival of the car at 
Sioux City the complainant decided to ship the oats 
straight through to Chicago without cleaning at Sioux 
City, and gave orders to that, effect to the defendants. 
At Chicago charges were assessed on basis of a rate 
of 14 cents to Sioux City, plus a rate of 17 cents from 
Sioux City to Chicago, in the sum of $127.50. Com- 
plainant asks reparation upon basis of the joint rate of 
18 cents from Hurley to Chicago. 

The defendants, which were represented at the hear- 
ing, conceded that complainant was overcharged as- 
stated, but asserted that under the tariffs in force a 
charge of $2 should have been made for reconsignment 
of the car from Sioux City to Chicago. Although the- 
record is meager and does not indicate with precision 
all of the facts relating to the change in destination, 
upon the testimony now before us we are led to the 
conclusion that the shipment was subject to the re- 
consignment charge of $2 and that the total charges- 
collected should have been upon the basis of 18 cents. 
per 100 pounds Hurley to Chicago, plus the reconsign- 
ment charge just mentioned. It follows that the amount 
collected constituted an overcharge of $51.72 above the 
lawful tariff rate, which sum, with interest from Feb- 
ruary 19, 1908, should be refunded to complainant with- 
out the requirement of an order by the Commission, 
Upon receipt of proof that this refund has been made, 
the complaint will be dismissed. 


The Commission takes this opportunity to call atten- 
tion to the fact that under the Act to regulate commerce 
it is as unlawful for a carrier to overcharge a shipper 
as to -give him a rebate. We have assumed that such 
overcharges generally arose out of the carelessness of 
some clerk and that refund would promptly be made 
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upon the attention of the carrier being drawn to the 
violation of law of which it was guilty. This assump- 
tion, however, has evidently been construed by the car- 
riers into a declaration that this provision of law would 
not be enforced by indictment. Such a conclusion is 
not justified. The increase in volume of such cases 
upon our calendar seems to make it advisable that this 
provision of the law shall be more strictly enforced. 
In the present case the carriers admitted the overcharge 
at the hearing after putting both the shipper and the 
government to no inconsiderable expense, notwithstand- 
ing the fact that they had been put upon notice months 
before the hearing that such an unlawful charge had 
been made. We shall hereafter expect that whenever a 
formal or informal complaint is submitted to a carrier 
it shall make answer at once admitting whatever over- 
charge has been made and give evidence that refund 
has been effected. In the event that this course is not 


taken the Commission will ask for the indictment of the 
guilty carrier. 


Not Entitled to Common-Point Rates 


OPINION NO. 1690 
No, 3084. 
(22 1. ©. C. Rep., 28.) 
BOARD OF TRADE OF LAREDO, TEX., 
vs. 
INTERNATIONAL & GREAT NORTHERN RAILROAD 
COMPANY ET AL. 


Submitted May 5, 1911. Decided November 14, 1911. 


Wpon complaint that the all-rail rates on classes and commodi- 
ties from points of origin in territory lying between eastern 
seaboard territory and Pacific coast territory to Laredo, 
Tex., are differentials higher than the rates, all-rail, to 
Corpus Christi, San Antonio and other Texas common 
points, except on grain; Held, That section three of the 
Act is not violated in withholding from Laredo the same 
rates, all-rail, as are accorded to Corpus Christi and San 
Antonio, and that Laredo is not entitled to common-point 
rates. 

Rufus B, Daniel and W. J. Sames for complainant. 

John N. King for International & Great Northern 
Railroad Company and T. J. Freeman, receiver thereof, 

J. L. West for Missouri, Kansas & Texas Railway 
Company. 

J. C. Maugham for San Antonio & Aransas Pass 
Railway Company. 

W, F. Dickinson and J, C. McCabe for Chicago, Rock 
Island & Pacific Railway Company and Chicago, Rock 
Island & Gulf Railway Company. 

T. J. Norton and J. S. Hershey for Atchison, Topeka 
& Santa Fe Railway Company and Gulf, Colorado & 
Santa Fe Railway Company. 

H.. M. Garwood, F. C. Dillard and J. R. Christian 
for Galveston, Harrisburg & San Antonio Railway Com- 
pany, Houston & Texas Central Railroad Company, 
Houston, East & West Texas Railway Company and 
Southern Pacific Company. 


Andrews, Ball & Streetman by R. C. Fulbright and 
W. C. Preston for St. Louis & San Francisco Railroad 
Company and St. Louis, San Francisco and Texas Rail- 
‘way Company. 

Report of the Commission. 

M’CHORD, Commissioner: 

Complainant, the Board of Trade of Laredo, Tex., 
‘seeks to have accorded to Laredo the same rates as 
apply to Texas common points on interstate traffic 
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principally originating in what are termed “defined terri. 
tories,” alleging that the exaction of differentials above 
the Texas common-point rates from said territories to 
Laredo is unduly prejudicial to the commercial welfare 
of Laredo in its competition with. other points, especially 
San Antonio and Corpus Christi. It is also alleged that 
the fourth section of the Act is violated as to traffic 
which passes through Laredo en route to Corpus Christi, 

All the points located within defined territories are 
specifically shown in tariffs issued by the southwestern 
tariff committee, and, broadly speaking, said territories 
extend from eastern seaboard territory to the Colorado. 
Kansas state line. From points lying between Pacific 
Coast territory and said Colorado-Kansas line, the rate 
adjustment to Texas destinations is similar to that from 
defined territories. The extreme point on the Inter- 
national & Great Northern Railroad to which Texas 
common-point rates apply on interstate traffic originating 
in defined teritories is Devine, Tex., 32,6 miles south- 
west of San Antonio and 120.7 miles northeast of Laredo, 
To stations southwest of Devine, differentials varying 
with the distances apply. These differentials reach a 
maximum at Laredo, and are as follows: 


MORONS. 6:50 6 Seeks ceocsneee ..S26 4° 3) AR CD B 


DUMGPONUAIE oss ccc csesedee! 12 13 18 20 11 10 11 6 5 5 

Laredo is the county seat of Webb County and is 
situated on the Rio Grande River in the southeastern 
part of the state, 153.8 miles southwest of San Antonio 
and 161 miles west of Corpus Christi. It is the southern 
terminus of the International & Great Northern Railroad 
and the northern terminus of the National Railways of 
Mexico, and is also reached by the Texas-Mexican Rail- 
way and the Rio Grande & Eagle Pass Railway. Accord- 
ing to the United States census, the population in 1900 
was 13,429 and in 1910, 14,855. Before the use of irrigation 
only a small area in the territory surrounding Laredo 
was under cultivation, but since the land had been irri- 
gated it is claimed that the acreage under cultivation 
has been largely increased. It is difficult to accurately 
determine from the testimony the amount of cultivated 
land in Webb County. One estimate is 10 per cent of 
the county’s total area of 1,943,940 acres. Onions appear 
to be the chief product raised and in 1910 about 2,200 
cars, worth from $800,000 to $1,000,000, were shipped 
from Laredo and nearby points. On this traffic no 
differential is charged. Other principal commodities 
shipped are cabbage, live stock, coal and brick The 
inbound tonnage consists chiefly of such commodities as 
are usually required by an agricultural community. 

There are two freight stations at Laredo, one termed 
the Laredo station and the other Laredo Transfer. The 
former is devoted wholly to the movement of traffic 
forwarded from and received at Laredo proper; the 
latter to traffic bound to and from the Republic of 
Mexico, coming from all portions of the United States, 
Mexico and Europe, and passing over the entire line of 
the International & Great Northern Railroad, or portions 
thereof, and which does not stop nor begin at Laredo 
station. A great deal of it comes from Galveston and 
from Longview Junction, Tex., on the International & 
Great Northern Railroad. This transfer business in no 
manner affects the tonnage originating at or destined 
to Laredo territory. 


An exhibit, prepared by the auditor of the Inter- 
nation & Great Northern, and filed in the record, shows 
a comparison of tonnage and revenue of the territory 
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from Devine to Laredo in the differential territory with 
that of its adjacent territory from Devine to Taylor in 
the common-point territory. 
These figures are as follows: 
On interstate traffic for the years 1904 to 1910, in- 
elusive— 
Revenue on Revenue on 


Tonnage Tonnage Tonnage Tonnage 
Forwarded. Received. Forwarded. Received. 
Devine to Taylor...... 229,523 770,852 $883,974 $2,788,335 
Devine to Laredo....... 175,528 115,419 757,423 490,087 


On both interstate and intrastate traffic for the years 
1901 to 1910, inclusive— 


Taylor to Devine....2,009,500 
Devine to Laredo..... 700,909 


3,855,419 
714,570 


$5,086,449 
1,818,997 


$7,542,537 
1,797,158 

From the foregoing table the tonnage forwarded 
from and received in the Taylor-Devine territory is, 
respectively,,31 and 570 per cent greater on interstate 
trafic and 186 and 440 per cent greater on intrastate 
traffic than in the Devine-Laredo territory. In con- 
nection with these figures attention is called to the fact 
that in the territory from Taylor to Devine, at all the 
important stations, the International & Great Northern 
has competition with other lines and does not handle 
the entire tonnage originating, while from Devine to 
Laredo it handles all the tonnage except at Laredo, at 
which point it handles 90 or 95 per cent of the tonnage 
originating. 


Laredo is a Texas common point in the application 
of the rail-and-water rates from New York and the 
eastern seaboard territory via Galveston, also with 
respect to rates from Pacific Coast points and from the 
defined territories as to grain. This is the outgrowth 
of the following conditions over which the carriers claim 
they have no control. 


Laredo became a common point via the rail-and- 
water route from the East by reason of the fact that the 
raiiroad commission of Texas fixed local rates from 
Galveston to Laredo which were the same as from Gal- 
veston to certain other points in Texas considerably 
north of Laredo which are accorded common-point 
rates. Inasmuch as it is practicable to ship from the 
eastern seaboard to Galveston by water and reship from 
that point to Laredo on an intrastate bill of lading, the 
carriers evidently concluded that the rail-and-water 
rates should be made through rates, thereby saving 
shippers the trouble and expense of rebilling at Gal- 
veston. In this way Laredo has become a Texas common 
point as to traffic from the eastern seaboard via ocean 
and rail through Galveston, and has been so recognized 
in tariff publications since 1906. From said territory, 
however, to Laredo, all rail, the usual differentials above 
the all-rail rates to San Antonio apply. 

The common-point rate on grain from defined terri- 
tories applies to Laredo because the railroad commission 
of Texas fixed the intrastate rate from Texarkana to 
Laredo at such a figure that it was possible to ship 
grain from Kansas City, for instance, to Texarkana, 
and thence reship to Laredo at an aggregate through 
rate not exceeding the through rate from Kansas City 
to San Antonio, The situation presented was similar 


to that at Galveston, and hence as a matter of con- 
venience to shippers, through rates on grain from de- 
fined territories to Laredo were made the same as the 
common-point rates. 

It appears that Laredo enjoys common-point rates 
from Pacific Coast points for the reason that when the 
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Pacific Coast lines republished their tariffs in order to 
dispense with supplements and conform to the require- 
ments of the Commission, they, acting under authority 
of general tariff concurrences by the Texas lines, elim- 
inated the differentials to Laredo and other stations in 
Texas not classed as common points. This action was 
taken without the real consent of the Texas lines, which 
insisted on reinstatement of the differentials. It was 
not considered, however, that the volume of business to 
the points in question justified the expense of reprinting 
the tariffs, and therefore the rates have remained as 
published by the Pacific Coast lines, 


It is alleged in the complaint that on May 9, 1905, 
at the request of the traffic officials of the International 
& Great Northern Railroad, the carriers constituting 
through rail lines to Laredo from defined territories ex- 
tended the benefit of common-point rates to Laredo on 
interstate business, and that on May 27, 1905, they 
arbitrarily rescinded their action and again placed Laredo 
upon a differential basis. 


Complainant filed as an exhibit a letter under date 
of October 29, 1906, written by the second vice-president 
and general manager of the International & Great 
Northern Railroad to the president of the Business 
League of Laredo, wherein it was stated that as long as 
Corpus Christi was in common-point territory there was 
no reason for Laredo being excluded, as Corpus Christi 
and Laredo compete for business in the same territory, 
and signifying willingness to assist in securing common- 
point rates for Laredo. 

The present officers of the International & Great 
Northern Railroad Company claim that the foregoing 
was an ill-advised policy on the part of their predeces- 
sors in office and, in its answer, this defendant avers 
that, while the other carriers may have, at the request 
of this carrier, eliminated for a short period the differ- 
entials to Laredo, it was ascertained soon thereafter 
that this action was hasty and ill advised, and such 
differentials were restored practically as soon as could 
be legally done. 

Reference is made throughout the testimony to the 
competition of Laredo with Monterey, Mexico. On some 
commodities the rates to Monterey are lower than to 
Laredo, as the result of competition through the port 
of Tampico. The International & Great Northern Rail- 
road Company participates in the Monterey traffic via 
Laredo. 

It appears that the rates from the eastern seaboard, 
via Galveston, to common points in Texas, such as Fort 
Worth, Dallas, Houston, San Antonio and San Angelo, 
have been the subject of severe competition. The all- 
rail rates from New York, Chicago, St. Louis and other 
points to Texas common points have been necessarily 
influenced by ocean-and-rail rates via Galveston from 
the eastern seaboard. While no direct mathematical 
relation exists between the rates from Chicago or St. 
Louis, for instance, to Texas common points, and the 
rates from New York via Galveston to the same points, 
it is nevertheless true that, owing to severe competi- 
tion between the rail carriers themselves extending 
from Chicago, St. Louis and other points into Texas, 
and owing to ocean-and-rail competition from the east 
via Galveston, the present Texas common-point rates 
from defined territories are lower than they otherwise 
would be. 

It is not claimed that the rates to Laredo are in 
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themselves unreasonable, but the whole contention is 
that Laredo is discriminated against in favor of San 
Antonio and Corpus Christi. An examination of the 
record fails to show such similar circumstances and 
conditions between the traffic of Laredo and San Antonio 
and Corpus Christi as would warrant a finding that 
Laredo be granted common-point rates, Only a small 
area of the territory between Devine and Laredo is 
under cultivation and, while growth and development is 
shown, it is evident that the tonnage and revenue there- 
from is not to be classed with that from territory north 
of Devine. San Antonio is the largest city in the State 
of Texas, having a population of nearly 100,000, and is 


the largest revenue stations on the International & Great 
Northern Railroad, 


As to Corpus Christi it is claimed that when the 
San Antonio & Aransas Pass Railway first entered that 
point, it encountered water competition from Galveston. 
Corpus Christi is not a deep-water port, but in order 
to meet the schooner competition this road made rates 
to Corpus Christi lower than common-poiat rates, but 
subsequently raised them to equal those rates. In order 
to compete with the San Antonio & Aransas Pass Rail- 


way the International & Great Northern gave Corpus 
Christi common-point rates. 


It is not shown that there is any appreciable com- 
petition between Laredo and San Antonio and Corpus 
Christi. In fact the principal witness for complainant, 
who was also acting as its counsel, stated that the 
volume of business upon which differential was paid to 
Laredo was very small and that the effort to secure 
common-point rates to Laredo from defined territory was 
a matter of sentiment, and an endeavor to have ‘removed 
the stigma which attaches to Laredo through the im- 
pression in the minds of the trade in and around Laredo 
that higher rates prevailed at that point, through being 
in differential territory, than at San Antonio. While 
this case is not in all respects analogous to the Amarillo 
ease, 12 I. C. C. Rep., 242, the Commission in that in- 
stance condemned the indefinite extension of Texas 
common-point territory, 


Upon the facts of record we do not find that the 
adjustment of which complaint is made results in undue 
prejudice to complainant. The complaint must be dis- 
missed and it will be so ordered. 


Export Flour Rate Unreasonable 


OPINION NO. 1689 
No. 3535. 
(22 I. C. C. Rep., 24.) 
BOARD OF RAILROAD COMMISSIONERS OF THE 
STATE OF KANSAS ET AL. 
vs. 

MISSOURI PACIFIC RAILWAY COMPANY ET AL. 
Submitted May 4, 1911. Decided November 14, 1911. 
Defendants’ present rate for the transportation of flour in car- 

loads from Glen Elder, Kan., to New Orleans, La., when 

for export, found unreasonable, and lower maximum rate 

prescribed for the future. 

John §.,. Dawson, attorney-general, John Marshall 
and E. H. Hogueland for complainants. 

James C. Jeffery, Herbert J. Campbell and Martin 
L. Clardy for Missouri Pacific Railway Company; St. 
Louis, Iron Mountain & Southern Railway Company; 
Natchez & Louisiana Railway Transfer Company; Natchez 
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& Southern Railway Company; and Union Railway Com. 
pany. 

F. C. Dillard and H. A. Scandrett for Morgan’s 
Louisiana & Texas Railroad & Steamship Company. 


Report of the Commission, 
HARLAN, Commissioner: 


This complaint was filed in the interest of F. My, 
Kaull & Sons, who are operating at Glen Elder, a local 
point on the line of the principal defendant in the 
northern part of the state of Kansas, a flour mill having 
a capacity of 200 barrels a day. Practically the entire 
output of the mill is offered to the Missouri Pacific 
for shipment to one point or another, little if any of 
it being consumed locally. The larger part of the output 
moves to New Orleans for export and takes a rate 
of 31% cents per 100 pounds. The domestic rate is 
32% cents per 100 pounds. The gist of the complaint 
is that the export rate does not bear a proper relation 
to the domestic rate when considered in connection 
with the relation between the export and domestic rates 
enjoyed by neighboring milling points; and also that 
it is discriminatory when compared with the export 
rates available to other mills in that part of the state, 
It is also alleged that the export rate is unreasonable. 


From Concordia, a junction point of the Missouri? 
Pacific with other lines, about 40 miles east of Glen 
Elder, flour takes a domestic rate to New Orleans of 
32 cents, while the export rate is 27 cents per i100 
pounds. Salina is served by the Missouri Pacific, the 
Union Pacific, the Santa Fe, and by the Rock Island; 
it takes a domestic rate of 32% cents and an export 
rate of 26 cents per 100 pounds. Marquette is a local 
point on the main line of the principal defendant, and 
takes an export rate of 26 cents and a domestic rate 
of 33 cents. About 50 miles north of Glen Elder, on 
the main line of the Rock Island, are the towns of 
Mankato and Smith Center; they enjoy domestic rates 
on flour to New Orleans of 32% cents and 33 cents 
per 100 pounds, respectively, and export rates of 28 
and 28% cents. It is our understanding that flour mills 
are in operation at all these points, as well.as at other 
points in that part of the state, and that they compete 
more or less actively with the complainants, both in 
the export and domestic trade. The mill at Glen Elder 
is one of the largest in that section of the state; it 
is running day and night and is able, therefore, to offer 
the defendants a traffic that is substantial when com- 
pared with that of its immediate neighbors. Many of 
these competing points are also more distant from New 
Orleans. Nevertheless, the export rate from Glen Elder 
is materially higher than the export rates to that port 
enjoyed by the milling points competing with it, 


The line of the principal defendant on which Glen 
Elder is situated is not a main line, but is known as 
its central branch. It extends to the west 55 miles 
beyond Glen Elder and reaches several other milling 
points. The export rates on flour moving from all these 
mills are based on the Kansas City or Atchison com- 
bination. We understand, in fact, that all the export 
rates of the principal defendant to New Orleans from 
mills in that part of the state are based substantially 
on the Kansas City combination, except from certain 
junctions and other points where the principal. defendant 
has met the rates of other lines. 

Under the export rate of 31% cents over the route 
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that the traffic usually takes from Glen Elder to New 
Orleans the lines participating in the movement earn 
only 5 mills per ton per mile. The haul is one of 
1,253 miles. In Farmers’, Merchants’ & Shippers’ Club 
vs. A, T. & S. F. Ry. Co., 12 I. C, C. Rep., 351, the 
rate On export grain from Wichita to Galveston was 
under consideration and the defendants were required 
to reduce it from 28% cents to 25 cents per 100 pounds. 
Our order in the case resulted also in a reduction of 
the rates on flour and other grain products moving 
from Wichita to Galveston. The previous rates had 
been based on Kansas City, although that was not the 
route of the actual movement. The rate required by 
the Commission was a reduced rate adjusted to the 
short-line distance to Galveston of 723 miles. It yields 
the carriers earnings of 6.9 mills per ton per mile. 
It would appear, therefore, that the export rate from 
Glen Elder to New Orleans, when tested by the rate 
required by the Commission in the case cited, is not 
unduly high, But from the standpoint of the ton-mile 
earnings it is high when compared with a rate of 18% 
cents on flour for export from Kansas City to Galveston, 
which yields earnings of but 4.6 mills per ton per mile. 
It is true that this is a proportional rate, but it is 
nevertheless the rate actually used by Kansas City flour 
mills. The export rate from Kansas City to New 
Orleans yields the still lower earnings of 4.2 mills per 
ton per mile. It may safely be assumed that the Mis- 
souri Pacific moves flour from Kansas City to New 
Orleans. If it does, that rate over its longer route 
would yield it but 3.6 mills per ton per mile. Com- 
pared, therefore, with the ton-mile earnings on some 
movements of flour from this general territory both 
to Galveston and to New Orleans the rate from Glen 
Elder is high. 


Glen Elder, moreover, is surrounded, as we have 
seen, within a radius of from 50 to 75 miles by milling 
points taking materially lower export rates to New 
Orleans, although their domestic rates to that point 
are on a substantial parity with the domestic rate from 
Glen Elder. Some of these towns are on the lines 
of the Missouri Pacific, which, as the originating carrier 
on all traffic from Glen Elder, took the burden of the 
defense at the hearing. The explanation it made of 
the lower rates from certain milling points on its own 
line that are reached also by the Rock Island and other 
Toads was this: The rates to Galveston under our 
order in Farmers’, Merchants’ & Shippers Club vs. A., 
T. & S. F. Ry. Co., supra, were established on the 
basis of 25 cents per 100 pounds for a distance of 700 
to 750 miles, with the requirement that one-half cent 
should be added for each additional 50 miles. In re- 
adjusting its grain rates to Galveston on that basis 
from points in this part of Kansas, the Rock Island, 
a defendant in that proceeding, also readjusted its flour 
rates from the same points to Galveston on that basis. 
This was done also by other north and south lines. 
And in order to preserve the parity of rates between 
the two ports they extended these reduced export rates 
on flour to New Orleans. The Missouri Pacific, which 
is a defendant here, but was not a party to that pro- 
ceeding, felt it necessary to meet these lower export 
rates on flour to New Orleans from all competitive 
Hhilling points on its line in Kansas, except two or 
three from which it preferred to give up the traffic 
Tather than meet the reduction and thus be compelled 
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the rates from which would necessarily be affected, 
Glen Elder is a strictly local point on its line, and its 
rate therefore remained unchanged. The principal de- 
fendant insists that the Glen Bilder rate, as well as 
the rates from other milling points on its central branch, 
are proper rates, being based on the local state tariff 
to Kansas City plus the Kansas City proportional rate 
to New Orleans. 

From this. statement of the facts it appears that, in 
the readjustment of the general rates on flour from 
this territory to Galveston and New Orleans for export, 
Glen Elder has been left in a pocket and pays rates 
to New Orleans in some cases as much as 10 cents a 
barrel higher than its immediate competitors are re- 
quired to pay. The complainants assert that this dis- 
advantage is more than their business can stand, and 
there is undoubted force in that contention in view of 
the small margin of profit upon which flour is ordinarily 
sold for export. The action of the Rock Island and 
other north and south lines in putting New Orleans on 
a parity with Galveston was a voluntary adjustment 
and fairly raises the inference that under all the cir- 
cumstances the new rates to New Orleans are proper 
and reasonable rates from this part of Kansas. It is 
true the Missouri Pacific contends that it accepted the 
reduced rates to New Orleans for competitive reasons, 
It is not clear, however, why the Rock Island rates 
themselves are not a fair test of what under all the 
circumstances are reasonable and proper rates from 
these milling points. It would seem to be clear that 
upon a complaint on behalf of this mill seeking lower 
export rates to Galveston we should be compelled, fol- 
lowing the ruling in the case cited, to put Glen Elder 
substantially on a parity of rates to Galveston with 
its neighboring milling points, even though the result 
might be to short haul the Missouri Pacific; and should 
that be done it cannot be doubted that the Missouri 
Pacific, following its general policy, would at once put 
the mill of these complainants at Glen Elder on a 
substantial parity with their competitors in the rates 
to the port of New Orleans. 

Upon all the facts shown of record we have arrived 
at the conclusion that the export rate from Glen Elder 
is unreasonable to the extent that it exceeds 28 cents 
per 100 pounds, which we also find would be a reason- 
able maximum rate for the future, 

An order will be entered in accordance with these 
findings. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 14th day of November, A. D. 1911. 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. 
McChord, Balthasar H. Meyer, Commissioners, 


No. 3535. 

BOARD OF RAILROAD COMMISSIONERS OF THE 
STATE OF KANSAS AND F. M. KAULL & SONS. 
vs. 

MISSOURI PACIFIC RAILWAY COMPANY ET AL. 


This case being at issue upon complaint and an- 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters 
and things involved having been had, and the Commis- 
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sion having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a 
part hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, notified and required to cease 
and desist, on or before the 15th day of January, 1912, 
and for a period of two years thereafter to abstain, 
from exacting their present rate for the transportation 
of flour in carloads from Glen Elder, Kan., to New 
Orleans, La., when for export; which said rate is found 
by the Commission in its report to be unreasonable. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to establish, on 
or before the 15th day of January, 1912, and for a period 
of two years thereafter to maintain, and apply to the 
transportation of flour in carloads, when for export 
from Glen Elder, Kan., to New Orleans, La., a rate 
which shall not ex¢eed 28 cents per 100 pounds; which 
said rate the Commission finds in its report to be rea- 
sonable. 


Rule With Lowest Rate Governs 


OPINION NO. 1692 
No. 3295. 
(22 I, C. C. Rep., 36.) 
J. J. BADENOCH COMPANY ET AL, 
vs. 
CHICAGO & NORTH WESTERN RAILWAY COMPANY. 
Submitted January 28, 1911. Decided November 7, 1911. 


Where conflicting rules which affect the rate are published 
effective on the same date in separate tariffs by the same 
carrier, the rule which will result in application of the lower 
rate is the one which is lawfully applicable to traffic to 
which such rules apply. 


W. M. Hopkins for complainants. 
C. C.. Wright for defendant. 


Report of the Commission. 
By the Commission: 

The collection of alleged unreasonable and unlawful 
rates by reason of the exaction of switching charges on 
carloads of grain at Chicago under conflicting provisions 
of defendant’s tariffs is complained of in this case, and 
reparation is asked on the gronud of improper assess- 
ment of such charges. The claims were first filed with 
the Commission on December 30, 1907, and August 6, 
1908; and a formal petition was filed May 20, 1910. 

At various times between September 12, 1906, and 
April 26, 1907, the complainants paid switching charges 
upon 76 carloads of grain moved from the tracks of 
the Chicago & North Western Railway Company to 
elevators and warehouses within the Chicago switching 
district. All of this grain had been transported to 
Chicago from points outside the state of Illinois over 
the Chicago & North Western Railway, consigned to 
certain commission merchants who are not parties to 
this action. The cars were held on the North Western 
tracks awaiting consignees’ instructions for delivery; 
and, while so held, were sold to complainants on the 
Chicago Board of Trade with the understanding on the 
part of buyers and sellers that the cars would be de- 
livered to complainants’ warehouses on the tracks of 
connecting lines in Chicago without additional .charge 
for switching, reliance being placed upon the published 
tariffs of defendant, The bills of lading were turned 
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over to complainants, and they gave the carrier delivery 
orders which involved transfer to connecting lines. 

The tariff provisions in question may be briefly 
summarized as follows: Effective August 28, 1906, the 
defendant issued three tariffs.’ The first, I. C. C. No, 
5958, provided for the absorption of switching charges 
within the Chicago switching district and to industries 
having their sidetracks on the lines of the Chicago, 
Burlington & Quincy Railroad Company and the Chi- 
cago, Mikhwaukee & St. Paul Railway Company on all 
earload freight arriving in Chicago over defendant’s 
lines from points west of the Mississippi River. The 
second, I. C. C. No 6033, applied the same rule to freight 
arriving in Chicago from points east of the Mississippi 
River. Under earlier tariffs grain had been excepted 
from the operation of this rule, but this exception was 
eliminated by these tariffs. Effective January 1, 1907, 
a tariff, I. C. C. No, 6255, was issued which canceled 
the two tariffs just mentioned, but retained the pro- 
vision for the absorption of switching charges and con- 
tinued in force during the remainder of the period under 
consideration. The Chicago, Burlington & Quincy Rail- 
road Company, the Chicago, Milwaukee & St. Paul Rail- 
way Company, the Chicago, Rock Island & Pacific Rail- 
way Company and the Illinois Central Railroad Company 
were parties to all these tariffs. 

The third tariff, I. C. C. No 6034, effective August 28, 
1906, and continued in force until April 30, 1907, pro- 
vided, among the “Instructions in reference to switching 
and handling grain and flour in Chicago,” the following 
rule: 


Grain ordered to private tracks, warehouses, elevators or 
industries located on connecting lines will be subject to the 
additional switching charges of connecting lines. 


This rule was discontinued in a tariff effective April 
30, 1907, I. C. C. No 6402, and has not since been put in 
force. 

It is conceded that the transportation service to be 
performed by the carrier was not ended until the cars were 
given the terminal delivery directed by the consignees. It 
follows that the switching service did not constitute a 
local transaction subject to the laws of Illinois, but 
that the charges were subject to the Act to Regulate 
Commerce. 

The Commission has held in its conferences rulings 
that where conflicting rates are contained in a tariff, 
the lower of the rates so published is the legal rate. 
Conference Rulings 50, 70, 104 and 239. By a parity of 
reason the same rule should be applied to conflicting 
rules of different tariffs which become effective on the 
same date and affect the rate. 

The tariff of August 28, 1906, which provided for 
application of switching charges, remained in force 
only eight months, when it was superseded by an issue 
discontinuing the rule providing for the switching charge. 
Under date of February 7, 1908, defendant’s freight 
traffic manager wrote to the Commission with reference 
to the elimination from prior tariffs of the clause ex- 
cepting grain from the provision for absorbing switch- 
ing charges: 


It was our intention, therefore, to make delivery of this 
grain to elevators located on connecting lines at Chicago and in 
the Chicago switching district on basis of our Chicago rate. 


And with reference to the rule subjecting sucl 
grain to switching charges, contained in the special 
grain tariff: 5 


This rule which conflicts with our tariff, issued August 28, 
1906, was overlooked. After our attention had been called (o 
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the confliction in our tariffs, the rule above quoted was elimi- 
nated from our rules, on April 30, 1907. 


It is clear, therefore, that the intention of the 
earrier coincides with our interpretation of its legal 
duty in the premises. 

Between September 21, 1906, and April 26, 1907, 
complainant J. J. Badenoch Company ordered 47 cars 
of grain delivered from defendant’s tracks to an ele- 
yator on the Chicago, Burlington & Quincy Railroad, 
and switching charges were assessed in the sum of 
$154.50. Between September 12, 1906, and April 4, 1907, 
complainant Hooper Grain Company ordered 24 cars 
ef grain delivered from defendant’s tracks to an ele- 
yvator on the Chicago, Milwaukee & St. Paul Railway, 
and switching charges were assessed in the sum of $72. 
On December 20, 1906, and April 9, 1907, complainant 
Frank Marshall ordered two carloads of grain delivered 
from defendant’s tracks to the industry of J. C. Klein, 
on the tracks of the Chicago, Rock Island & Pacific 
Railway, and switching charges were assessed in the 
sum of $10. During October, 1906, complainant Frank 
G. Ely ordered three cars of grain delivered from de- 
fendant’s tracks to an elevator on the Illinois Central 
Railroad, and switching charges were assessed in the 
sum of $6. 

The switching charges above mentioned, being in 
excess of those to which the carrier was entitled under 
its tariffs, should be refunded without the requirement 
of an order of the Commission. Upon receipt of proof 
that refund has been made, the complaint will be dis- 
missed. 


Explains Scudder Decision 


OPINION NO. 1695. 





No. 3521. 
(22 I. C. C. Rep., 60). 
RAYMOND B. SCUDDER 
vs. 
TEXAS & PACIFIC RAILWAY COMPANY ET AL. 
Submitted December 12, 1910. Decided December 5, 1911. 


Complainant procured from the initial carrier two bills of 
lading covering a consignment of sugar, for the carriage of 
which two cars were necessary; upon the car containing 
the balance lot, weighing 24,205 pounds, the carriers as- 
sessed charges at the carload minimum weight of 33,000 
pounds; Held, That charges were properly assessed under 
Rule 8 of Western Classification. : 

Supplemental Report of the Commission. 


BY THE COMMISSION: 

Since making its report in the above case, 21 I. C. C. 
Rep., 60, the Commission has been the recipient of many 
communications in reference to what was therein said rela- 
tive to the assessment of demurrage charges on a car. or 
cars containing part of a consignment of goods when one or 
more such cars arrive at destination in advance of cars 
containing the balance lot of the consignment, all being 
covered by one bill of lading. 

The discussion and finding in that portion of our 
opinion referred to was not necessary toa disposition of the 
case then before us. While the record suggests a possible 
inequity, it presents no issue requiring a finding upon the 
above question or justifying an expression of opinion in re- 
spect thereto. The question directly involved in this case 
related to the basis upon which freight charges should have 
been collected upon the shipment of the balance of one 
single consignment constituting less than a carload. We 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 







1035 





shall therefore dispose of the question upon the facts of 
record, which may be restated as follows: 

On January 3, 1910, complainant shipped from New Or- 
leans, La., to Sicux City, Iowa, 169 barrels of sugar. Com- 
plainant prepared a so-called dray ticket, reading as fol- 
lows: 


Received in good order from R. B. Scudder on board the 
Texas & Pacific Railroad: 


Shipper’s order notify; allow inspection; Cudahy Packing 


Company, Sioux City, Iowa, via Missouri Pacific Railroad, 
Union Stock Yards station. 
Barrels 
POE “SUS Da ee chev ondwabv derek) 002% Nur eet ed kee 
NOE Os En Vs win w dig win ed di d.c nwee ve 65 h00%s bee dn baad Coe 56 
PRE UECG 1S aos 00+ 54 eek Seed bead cede does ¢obicve aibaedooue 65 
OURE | Sieegeesine « ond dbehaben ties &4.< nad oo5s evaded etree 169 


This dray ticket was receipted by defendant Texas & 
Pacific, and 104 barrels of sugar were loaded into one car 
and 65 barrels into another. At the commercial, or “down- 
town,” office of the Texas & Pacific the receipted dray 
ticket was exchanged for two bills of lading, one for each 
car, the bills of lading bearing the same date as the dray 
ticket and showing the same consignor, consignee, destina- 
tion, and routing. Upon arrival at destination freight 
charges were collected upon a weight of 38,361 pounds for 
the car containing 104 barrels, and upon the minimum car- 
load weight of 33,000 pounds for the car containing 65 bar- 
rels, the actual weight of which was 24,205 pounds. Com- 
plainant contends that charges upon the second car should 
have been based upon the actual weight. 

Western classification No. 48, I. CG. C. No. 6, Rule 8, in 
effect at the time, provided as follows: 


When the minimum carload weight or more of one article 
is shipped in one day by one consignor to one consignee, cov- 
ered by one bill of lading, the established rate for a carload 
shall apply on the entire lot, although it may be less than two 
or more full carload lots. * * * 

Under this rule, to obtain the application of the carload 
rate on the actual weight of the part carload the entire con- 
signment must move upon one bill of lading. Complain- 
ant’s action in securing a bill of lading for each car ren- 
dered the rule inapplicable, and each carload became a sep- 
arate shipment, subject to the prescribed minimum weight 
per car, The charges imposed were therefore proper, and 
reparation will not be awarded. 

We find nothing in defendant’s rule that is either un- 
reasonable or unjustly discriminatory. The complaint will 
therefore stand dismissed as of the date of the original or- 
der, with the understanding that upon the question of de- 
murrage charges, possibly accuring under a contingency 
of the nature suggested, we express no opinion. 


Fixes Rates on Coal 


Frankfort, Ky., December 15.—Decision has been 
announced by the state railroad commission in the com- 
plaint of the Paducah Commercial Club against the 
Illinois Central, involving rates on coal. 

“Hereafter,” rules the commission, “the defendant 
company shall not charge more than 60 cents per ton 
of 2,000 pounds on steam coal transported from western 
Kentucky coal mines to Paducah and not exceeding 80 
cents per ton on domestic coal, and that any sum in 
excess of the amount herein named is extortionate, un- 
just and unreasonable. Steam coal, as meant by this 
opinion, shall only include slack, pea and slack and nut 
and slack. 

“The question of reparation is not properly before 
the commission at this time.” 
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COMMERCE COURT DECISIONS 


Motions for Dismissal Denied—Final Decrees En- 
tered in Fourth Section Case 


Will Not Dismiss Kiser Case 


UNITED STATES COMMERCE COURT. 
No. 3. 
October Session, 1911. 
ATLANTIC COAST LINE R. R. CO. ET AL., Petitioners, 
vs. 

INTERSTATE COMMERCE COMMISSION, Respondent, 
UNITED STATES, M. C, KISER CO. AND J. K. ORR 
SHOE CO., Interveners. 

Alfred P, Thom, R. Walton Moore, Frank W. Gwath- 
mey and John K. Graves for petitioners. 

James A. Fowler and Blackburn Esterline for United 
States. 

P. J. Farrell for Interstate Commerce Commission. 

William A. Wimbish for M, C. Kiser Company and 
J. K. Orr Shoe Company. 

On Demurrer to Bill and Motion to Dismiss. 

(For report of Interstate Commerce Commission see 
17 I. C. C. Rep., 430.) 

Before Knapp, presiding judge and Archbald, Hunt, 
Carland and Mack, judges. 

December 5, 1911. 

CARLAND, Judge: 


March 31, 1910, petitioners filed their bill in the 
United States Circuit Court for the Eastern District of 
Virginia against the Interstate Commerce Commission 
for the purpose of having an order of said Commission, 
dated November 27, 1909, and effective April 1, 1910, 
wherein it was found that the rail and water rate of 
Central of Georgia Railway Company, Southern Railway 
Company, Seaboard Air Line Railway Company and the 
receivers thereof, Atlantic Coast Line Railroad Company, 
Ocean Steamship Company and Merchants & Miners 
Transportation Company, of $1.05 per 100 pounds for the 
transportation of less than carload shipments of boots 
and shoes from Boston and New York to Atlanta, Ga., 
to the extent that it exceeded 95 cents per 100 pounds, 
was unreasonable, unjust and unduly discriminatory, 
suspended and annulled, The order also required the 
said companies to cease and desist, on or before April 1, 
1910, and for a period of not less than two years there- 
after abstain, from charging, collecting or receiving the 
rate so held to be unlawful, and to establish, on or 
before April 1, 1910, and maintain for a period of two 
years thereafter, a charge for the transportation of less 
than carload shipments of boots and shoes by water 
and rail from Boston and New York to Atlanta, Ga., 
a rate which should not exceed 95 cents per 100 pounds. 


The Commission answered the bill in the United 
States Circuit Court, and the M. C. Kiser Company 
and the J. K. Orr Shoe Company, having been allowed 
to intervene, filed their several demurrers in said court. 
Subsequently the case was transferred to this court, 
and the, United States, having here been allowed to 
intervene, filed its motion to dismiss under the statute. 
The case is now, after argument, submitted for decision 
upon the demurrer of the M. C, Kiser Company and 
J. K. Orr Shoe Company, and the motion of the United 
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States to dismiss. The motion to dismiss, so far as it 
goes, covers the same grounds as the demurrer. The 
demurrer, however, being both general and special, 
specifies as grounds of demurrer other matters not 


specifically mentioned in the motion to dismiss,  [t 
would seem proper, therefore, to consider the motion to 
dismiss and the demurrer together. 

Speaking in a general way, the bill presents two 
grounds of attack upon the order of the Commission; 
first, that the rate of 95 cents per hundred pounds estab- 
lished bythe order for the transportation of boots and 
shoes from Boston and New York to Atlanta is so un- 
reasonably low as to deprive petitioners of a right 
guaranteed to them by the fifth amendment to the 
Constitution of the United States in that their property 
will be taken for a public use without just compensa- 
tion; and, second, that said order, while in form within 
the powers of the Commission, was such.an irregular 
and unreasonable exercise of authority as to render it 
void. The demurrer being special and directed to par- 
ticular paragraphs of -the bill, it will be necessary to 
consider the grounds of the demurrer separately. 

It is specified as a ground of demurrer that the 
Georgia Railroad, the Norfolk & Western Railway Com- 
pany, Clyde Steamship Company and Old Dominion 
Steamship Company were not parties to the proceeding 
before the Commission, which resulted in the making 
of the order complained of, and that therefore there is 
a misjoinder of petitioners. It is alleged, however, in 
paragraphs 4 and 11 of the bill that the petitioners are 
and have been for at least ten years participating in 
the rail and water transportation of boots and shoes 
from Boston and New York to Atlanta, and the manner 
in which this traffic moves is pointed out. It is also 
alleged that the volume of traffic to which the reduction 
of rates required by the order complained of, if enforced, 
will by the terms thereof apply, is very large, and will 
necessarily and inevitably cause corresponding reduc- 
tions, not only by such of the petitioners as are named 
in said order, but by the other petitioners as well, in 
all such less than carload rail and water rates on boots 
and shoes from all the other New England and eastern 
ports to Atlanta and practically to all other southeastern 
points; and that the volume of such traffic to which 
such reductions will necessarily apply is tremendous in 
amount, and that the revenues of all of the petitioners 
will be greatly and seriously impaired if the order is 
allowed to remain in effect. 

From these allegations, admitted by the demurrer, 
it appears’ that the petitioners last above named have 
sufficient interest in the rail and water rate to be made 
parties to the suit. (Peavy vs. Union Pacific Company, 


176 Fed., 409. Affirmed by Supreme Court November 13, 
1911.) 


Another ground of demurrer is that the Ocean 
Steamship Company of Savannah and the Merchants & 
Miners Transportation Company were parties defendant 
to the complaint and proceedings before the Commission 
which resulted in the making of the order complained of, 


and therefore this court van grant no relief without their 
presence. 


It is a sufficient answer to this contention to say 
that this case is not an appeal or writ of error, where 
all parties against whom the decree or judgment is 
rendered must join in. the appeal or writ, or in lieu 
thereof a summons or severance must be had, but it 
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is a plenary suit in equity, and certainly any party 
against whom an order establishing rates is made may 
petition this court for redress without joining other 
parties to the order, the injury, if any, being several and 
not joint. (Peavy vs. Union Pacific Company, supra.) 

Paragraph 10 of the bill is demurred to upon the 
ground that the petitioners therein named, to wit, the 
Georgia Railroad, Norfolk & Western Railway Company, 
Clyde Steamship Company and Old Dominion Steamship 
Company, were not necessary parties to the complaint 
before the Commission; and if they, as carriers participat- 
ing in the traffic affected, have any just cause of com- 
plaint, such complaint may and should be presented to 
the Commission, which is authorized by law to grant 
rehearings and to modify its orders. While we think it 
is entirely proper for parties against whom an order 
has been made to apply to that body for a rehearing, 
we know of no rule that makes it a condition precedent 
to the bringing of a suit in this court for the purpose of 
setting aside the order. (Peavy vs. Union Pacific Com- 
pany supra.) 

Paragraph 11 of the bill is demurred to upon the 
ground that it fails to state the volume of the traffic 
affected, the revenues derived therefrom and to what 
extent these revenues will be affected by the enforce- 
ment of the order complained of, and upon the further 
ground that the bill fails to state what reductions in 
other rates will necessarily and inevitably follow the 
enforcement of the order, by what carriers, and between 
what points such reductions would be made, and the 
extent of such reductions. The only purpose of paragraph 
11 is to show that the carriers, which are complainants 
in this proceeding and which were not parties before 
the Commission, have such an interest in the con- 
troversy as entitles them to be made complainants, and 
we think the paragraph is sufficiently specific for that 
purpose, 

Paragraph 13 of the bill is demurred to upon the 
ground that no facts are stated to support the conclusion 
that in establishing the rates and charges condemned 
in the order complained of the complainants were not 
making or giving any undue or unreasonable preference 
or advantage to any shipper, locality or description of 
traffic, or subjecting any special locality or description 
of traffic to any undue or unreasonable prejudice or 
disadvantage. 

As the Commission condemned the rates which were 
complained of only because they were unreasonably 
high, the allegations in paragraph 13 would seem to be 
irrelevant, and for this reason we do not stop to con- 
sider whether it is sufficiently specific or not, but will 
sustain the demurrer thereto. 

Paragraph 16 is demurred to upon the ground that 
& mere conclusion of law is pleaded and no facts are 
alleged showing wherein the enforcement of the order 
in question will deprive the complainants or either of 
them of any right guaranteed by the Constitution of the 
United States. An inspection of said paragraph shows 
that it is mere argument and therefore is bad on 
demurrer, 


Paragraph 18 is demurred to upon the ground that 


it is hypothetical, and upon the further ground that 
in order to support the general conclusion therein 


pleaded the bill should show the amount of revenue 
hecessary and sufficient for the maintenance of com- 
Dlainants as common carriers in the discharge of their 
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duties to the public, and to‘ what extent such revenue 
would be affected by the readjustment of rates upon 
a basis as low as that prescribed by the order complained 
of. We think the demurrer is well taken, as there is 
nothing to show the extent. to which the carrier wouid 
be compelled to construct and apply its other rates 
upon the basis of the rates named in the order com- 
plained of. 

Paragraphs 20 and 21 are demurred to upon the 
ground that no facts are alleged in support of the gen- 
eral conclusion therein pleaded, An examination of 
said paragraphs has convinced us that the demurrer 
as to these paragraphs should be overruled. 

Paragraph 22 of the bill is demurred to upon the 
ground that the facts therein alleged do not support 
the allegation that the order complained of is based upon 
an erroneous theory. We think the paragraph is suffi- 
cient as against the demurrer. We do not now, however, 
decide whether it is material or not. 

Paragraph 23 is demurred to upon the ground that 
the facts therein pleaded. are immaterial to any issue 
in the case. An inspection of said paragraph convinces 
us that the demurrer is well taken. 

Paragraphs 24, 25 and 26 are demurred to upon 
the ground that the facts therein alleged do not support 
the conclusions reached. As paragraph 24 is clearly 
irrelevant and immaterial, the demurrer thereto will 
be sustained. It is held in Interstate Commerce Com- 
mission vs. Chicago, Rock Island and Pacific Railway 
(218 U. S., 85), that railroads can complain of rates 
which affect their revenue, but not as to how they 
affect shippers and places, The demurrer to paragraphs 
25 and 26 is overruled for the reason that, assuming 
said allegations to be material, they sufficiently set forth 
facts with reference to the matters therein pleaded. 

Assuming but not deciding that a violation of the 
fifth amendment to the Constitution of the United States 
may be based upon an order which establishes a rate 
on a single article or commodity, we proceed to examine 
the allegations of the bill upon which it is sought by 
the pleader to found such a violation. If a case of 
confiscation is charged at all in the bill, it is contained 
in paragraphs, 12, 14, 15, 17 and 19, which paragraphs 
are as follows: 


12. Complainants allege that their rates and charges filed 
with said Commission and now in effect applying to the trans- 
portation by rail and water of boots and shoes in less than 
carload quantities from Boston and New York to Atlanta are 
just and reasonable charges for the service rendered within 
the meaning of the Act to regulate commerce. 

14. They show that said rates and charges are not more 
than reasonably compensatory—that is to say, that the revenue 
therefrom is not more than sufficient to pay the actual cost of 
the service rendered in the transportation of said traffic and a 
reasonable profit. 

15. Complainants show that none of their rates or charges, 
as aforesaid, are unjust, unreasonable, unjustly discriminatory 
or unduly preferential or prejudicial, or otherwise in violation 
of said Act, within the meaning of section 15 of said Act. 

17. Complainants show that the rates sought to be estab- 
lished by said order are not just and reasonable rates or charges 


for the transportation of the property aforesaid, but, on the 
contrary, are unjust and unreasonably low rates or charges: and 
complainants allege that the establishment of such rates is in 
excess of the power and authority of the said defendant com- 
mission under the said Act to regulate commerce, more par- 


ticularly section 15 thereof, and that said order is in violation of 
said Act and in contravention of the constitution of the United 
States, more particularly the fifth amendment thereof, the ben- 
efit and protection of which said Act and said amendment the 
complainants specially claim. 

19. Complainants show that the rates ordered to be estab- 
lished’ are less than reasonably compensatory, affording them 
revenue not sufficient to pay the actual cost of service rendered 
in the transportation of said traffic and a reasonable profit, 
thereby violating said Act and said amendment to the constitu- 
tion of the United States, the benefit and protection of which 
said Act-and said amendment the complainants specially claim. 


Paragraph 12, above quoted, is demurred to upon 


ity pian 


“nm 
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the ground that the bill states no facts upon which to 
found a general allegation that the rates in effect prior 
to the making of the order complained of were just 
and reasonable charges for the service rendered and that 
said paragraph states a mere conclusion without, support- 
ing it with allegations of issuable facts, 


Paragraph 14 is demurred to upon the ground that 
the complainants fail to allege the actual cost of the 
service rendered in the transportation of tne “TPaffic 
affected, or to show the revenue actually derived from 
such traffic, and also fails to show the amount of the 
profit derived by the complainants, respectively, from 
such traffic, or what constitutes a reasonable profit for 
the service performed. 

Paragraph 15 is demurred to upon the ground that 
no facts are stated upon which to found the conclusion 


‘pleaded that none of the rates or charges upon the 


traffic affected are unjust, unreasonable, unjustly dis- 
criminatory or unduly preferential or prejudicial. 

Paragraph 17 is demurred to upon the ground that 
no facts are pleaded tending to show that the Commis- 
sion in making the order complained of exceeded its 
power and authority. 


Paragraph 19 is demurred to upon the ground that 
the bill fails to show the cost of the service rendered 
and the revenue derived therefrom, together with the 
profit earned thereon, and hence fails to show beyond 
a doubt that the enforcement of the order complained 
of will necessarily amount to the taking of petitioners’ 
property without compensation and without due process 
of law. 


We think the demurrer in some of its specifications 
as to the paragraphs mentioned must be sustained. In 
determining this question, we must remember that the 
petitioners are asking this court to enjoin and suspend 
an order of the Commission fixing rates for the future, 
in the making of which the Commission exercises a 
legislative function. The importance of the judgment 
we are asked to render in the matter must not be over- 
looked. Before we may annul the order, we must be 
clearly satisfied it is our duty to do so. In view of 
the character of the order and the importance of our 
action in reference thereto, we believe that this court 
is entitled to, and must require of the petitioners a full 
and fair statement of all the facts upon which they 
rely for relief. It is only in rare instances that con- 
clusions of fact or law may be rightly pleaded. The 
court ought to be permitted, so far as possible, to draw 
its own conclusions from the facts stated by the pleader. 
In the present case we think the pleader should inform 
the court as to what is meant by the words “reasonably 
compensatory.” What may be “reasonably compensatory” 
in the opinion of the pleader may not be so in the 
opinion of the court. Likewise, we think the court 
should be informed as to what the pleader means by the 
words “reasonable profit.” Perhaps if the pleader should 
state what he would regard as a “reasonable profit” 
the bill would be bad on its face, Again, it is alleged 
that the revenue derived from the transportation of 
boots and shoes from Boston and New York to Atlanta 
under the old rate was not more than sufficient to pay 
the actual cost of the service rendered and a reasonable 
profit. We think we are entitled to some showing as 
to what the revenue derived from the traffic is, and, if 
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possible, the cost of service. If the cost of transporting 
a single commodity cannot be shown, and it seems to 
be conceded that it is rarely possible to do so, then 
such other facts in lieu thereof as may make out a yio. 
lation of the fifth amendment to the Constitution shoulg 
be stated. We do not say that in cases where cost of 
service cannot be shown a violation of the fifth amend. 
ment may not be made out in other ways, but when 
petitioners undertake to plead the items of revenue, 
cost of service and profit, we are entitled to more jp. 
formation concerning them than is contained in the bil} 
in this case. Whatever information exists bearing upon 
the contentions of petitioners is largely in their posses. 
sion, and in cases of this kind no material information 
should be withheld, consistent with the rules of good 
pleading. We are sustained in these views by the de 
cisions in L. & N. Ry. Co. vs. Siler (186 Fed., 190), 
and Southern Pacific Co. vs. Campbell (189 Fed., 182), 

We now come to consider the second general ground 
of attack upon the order of the Commission, namely, 
the exercise of power in such an unreasonable manner 
as to render the order void. 

Paragraph 27 is demurred to upon the ground that 
none of the facts therein alleged tend to support the 
conclusions pleaded. Said paragraph alleges that the 
Commission took into consideration in making its order 
certain factors which, it is alleged, could have no in- 


. fluence with the Commission in reaching a proper de- 


cision. While we do not wish to be understood as now 
deciding that the facts set forth in paragraph 27 would 
render the order complained of void, they are of such 
persuasive force, if true, as to cause us at this time to 
overrule the demurrer as to this paragraph. 

Paragraphs 28 and 29 are mere arguments, and as 
to them the demurrer is sustained. 


Paragraphs 30, 31, 32 and 33 are demurred to upon 
the ground that the Commission, being an expert tribunal, 
appointed by law and informed by experience, is not 
limited in its consideration of questions presented to the 
evidence formally offered and introduced by the parties, 
but in the exercise of its adminstrative function it 
may and should have recourse to all sources of pertinent 
information and should apply its expert knowledge and 
accumulated experience to the determination of the 
question whether particular rates are or are not just and 
reasonable. 


The paragraphs last above mentioned are as follows: 


30. Complainants show that the said defendant Commission 
exceeded the authority delegated to it by the said Act and erred 
as a matter of law in the following particular also: They allege 
that no evidence was introduced before said defendant Commis- 
sion tending to show that a rate of 95 cents per hundred pounds 
from Boston and New York to Atlanta for the carriage of the 
traffic involved in the proceeding before said Commission was, 
is or would be a fair, just, reasonable or nondiscriminatory rate, 
or a rate fairly compensatory for the service rendered; and 
complainants show that the ascertainment of such rate was 
based not upon any competent evidence nor upon any evidence, 
but was the result of mere conjecture, and that said order, 
based on conjecture, as aforesaid, is in excess of the authority 
of said Commission and will, if enforced, violate the rights of 
said complainants under the said Act to regulate commerce. 

31. Complainants allege that the said fiinding and said 
order of said Commission is unauthorized and erroneous in the 
following respect: In that it appears from the report of the 
Commission which accompanied the said order that the Commis- 
sion in arriving at its conclusion misapprehended the evidence 
which was introduced in the said proceeding. The Commission 
was apparently controlled by its belief that complainants and 
other carriers had voluntarily established and applied for a 
long period a rate of 85 cents on boots.and shoes in less than 
earloads, whereas complainants aver that said rate of 8&5 cents 
was hever voluntarily established; that independent of the ac- 
tion of a court which compelled its application, it was never 
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in force except for a féw days, and that its enforcement for a 
long period was required by a judicial decree which restrained 
the complainants from charging any higher rate. 

32. The complainants further show unto your honors that 
the rates now in effect are just and reasonable rates in them- 
selves. . They show that at the hearing before the defendant 
no evidence was offered, heard or introducd tending to show that 
said rates were unreasonable, unjust or unlawful in and of 
themselves; that there was no such evidence of the cost of the 
actual service for which such rates were charged, the value 
of such service, or as to the various elements which are properly 
to be considered in determining whether or not a given rate is 
reasonable in and of itself. Your complainants therefore show 
that the said order is not based upon evidence tending to show 
the unreasonableness of the rates in effect, and that in such 
respects the order is unjust, unreasonable, unlawful, in excess 
of the authority of said defendant under said Act to regulate 
commerce, and in violation of the constitution of the United 
States, more particularly the fifth amendment thereto. 1 

33. Complainants show that said order is not based on any 
finding or conclusion of said defendant that said rates are unjust 
or unreasonable in themselves for the service involved in said 
transaction, and .complainants show that in this respect said 
order exceeded the authority of said defendant and is in vio- 


lation of said amendment to the constitution of the United 
States. 


It will be Observed that the allegations of the bill 
are to the effect that there was no evidence offered, 
heard or introduced tending to show the existing rates 
to be unjust, unreasonable or unlawful in and of them- 
selves, or that a rate of 95 cents per hundred pounds 
from Boston and New York to Atlanta for the carriage 
of the traffic involved would be a fair, just and reason- 
able rate. If the contention raised by the demurrer goes 
so far as to say that the Commission may rely wholly 
upon their expert knowledge and accumulated experience 
to condemn an existing rate and establish a new rate 
for the future in its place, we must hold that the de- 
murrer should be overruled. The Commission, in the 
investigation of any question, may bring to its solution 
the accumulated experience and expert knowledge of its 
members, and it would be its duty to do so, but before 
an existing rate may be condemned there must be a 
finding of some sort that it is unjust and unreasonable 
(Interstate Commerce Commission vs. Stickney, 215 
U. S., 105), and this finding must be based upon evi- 
dence of which the carrier is apprised so that it may 


meet the case brought against it if it so desires, Further, 
if it shall be claimed in support of the demurrer that the 
Commission may condemn an existing rate whenever it 
is of opinion that it is unjust and unreasonable, and 
that this opinion may be based merely upon the expert 
knowledge and accumulated experience of its members, 
then, indeed, is a carrier not only deprived of the equal 
protection of the law, but of the protection of all law. 
Certainly the carrier is entitled to some proceeding 
which may in truth be called due process of law be- 
fore its property rights may be invaded. The importance 
of the question raised requires an examination of the 
statute under which the Commission acts when it de- 
cides to establish a rate for the future, Section 15 of 
the Act to regulate commerce, as it stood when the 
order in this case was made, provided as follows: 

“* * * That the Commission is authorized and em- 
powered and it shall be its duty whenever after full hearing 
upon a complaint made as provided in section 13 of this act 
* * * it shall be of the opinion that any rates or charges what- 
soever demanded, charged or collected by any common carrier 
or carriers subject to the provisions of this act for the trans- 
portation of persons or property as defined in the first section 
of this act * * * are unjust or unreasonable, or unduly discrim- 
inatory, or unduly preferential or prejudicial, or otherwise in 
violation of the provisions of this act, to determine and pre- 
Scribe what will be the just and reasonable rate or rates, 


charge or charges to be thereafter observed in such case as the 
maximum to be charged. 
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By the plain langudge of the law the power of the 
Commission to prescribe a rate for the future cannot 
be exercised unless, after full hearing on complaint made, 
it shall be of the opinion that any of the rates or 
charges whatsoever demanded, charged or collected by 
any common carrier or carriers subject to the provisions 
of the Act, for the transportation of persons or property 
as defined in the first section of the Act, are unjust or 
unreasonable, or unjustly discriminatory, or unduly 
preferential or prejudicial, or otherwise in violation 
of the provision of the Act. The word “opinion” must 
be interpreted with reference to the connection in which 
it is used in the law. It is only after full hearing upon 
complaint made that the law gives any weight or 
significance to the opinion of the Commission; that is, 
it is only when the opinion results from _the full hearing 
that it can be used as the basis of further action by the 
Commission. It is true that in making up the opinion 
of the Commission its members may and it is their 
duty to call to their aid their knowledge and experi- 
ence, but if Congress had intended that the Commis- 
sion could make up its opinion from the knowledge and 
experience of its members independent of any evidence 
in the particular case, then it was idle to provide for a 
full hearing, as an opinion of the Commission could be 
formed as well without as with the full hearing. A 
full hearing not only means an opportunity to be heard 
by the carrier, but an investigation by the Commission 
itself of the lawfulness of the rate in question. 


It is distinctly alleged in the language above quoted 
from the bill, which is admitted by the demurrer, that, 
at the hearing which resulted in the making of the 
order complained of in this case no evidence was offered, 
heard or introduced tending to show that the existing 
rates were unreasonable or unjust, but that said order 
was the result of mere conjecture and speculation. The 
allegation that there was no such evidence offered, heard 
or introduced is an allegation of fact so far as the 
question of pleading is concerned, but whether or not 
there is at the close of a final trial any evidence to 
sustain a finding of fact made by a judicial or quasi 
judicial tribunal is always a question of law, which in 
a case like the one at bar, this court has jurisdiction to 
determine. (Ward vs. Joslin, 186 U. S., 142, 147; United 
States Fidelity & G. Co. vs. Board of Comm’rs, 145 
Fed., 144, 151, 76 C. C. A., 114, 121; Laing vs. Rigney, 
160 U. S., 531, 540; Southern Pacific Co. vs. Pool, 160 
U. S., 438, 440; The Francis Wright, 105 U. S., 381, 387; 
Clement vs, Ins. Co., 7. Blatchf., 51, 53, 54, 58, Fed. Cases 
No. 2, 882; Fisher vs. Scharadin, 186 Pa., 565-569; Dela- 
ware, L. & W. R. Co. vs. Converse, 139 U. S., 469, 472; 
Howe et al. vs. Parker et al., C. C, A. Highth Circuit, 
opinion filed October 12, 1911.) 


The demurrer therefore, so far as it is general, will 
be overruled. So far as it is special it will be overruled 
as to paragraphs numbered 10, 11, 20, 21, 22, 25, 26 27, 
30, 31, 32 and 33, and sustained as to paragraphs num- 
bered 12, 13, 14, 15, 16, 17, 18, 19, 23, 24, 28 and 29. 

It results that the motion to dismiss will also be 
denied. 


Leave to amend petition within 30 days is granted. 
The United States is granted permission to answer the 
original petition within 10 days and to plead to the 
amended petition, if one is filed, within 10 days from the 
date of the service of a copy thereof. 
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the ground that the bill states no facts upon which to 
found a general allegation that the rates in effect prior 
to the making of the order complained of were just 
and reasonable charges for the service rendered and that 
said paragraph states a mere conclusion without, support- 
ing it with allegations of issuable facts, 


Paragraph 14 is demurred to upon the ground that 
the complainants fail to allege the actual cost of the 
service rendered in the transportation or tne TPaffic 
affected, or to show the revenue actually derived from 
such traffic, and also fails to show the amount of the 
profit derived by the complainants, respectively, from 
such traffic, or what constitutes a reasonable profit for 
the service performed. 


Paragraph 15 is demurred to upon the ground that 
no facts are stated upon which to found the conclusion 
pleaded that none of the rates or charges upon the 
traffic affected are unjust, unreasonable, unjustly dis- 
criminatory or unduly preferential or prejudicial. 

Paragraph 17 is demurred to upon the ground that 
no facts are pleaded tending to show that the Commis- 
sion in making the order complained of exceeded its 
power and authority. 


Paragraph 19 is demurred to upon the ground that 
the bill fails to show the cost of the service rendered 
and the revenue derived therefrom, together with the 
profit earned thereon, and hence fails to show beyond 
a doubt that the enforcement of the order complained 
of will necessarily amount to the taking of petitioners’ 
property without compensation and without due process 
of law. 


We think the demurrer in some of its specifications 
as to the paragraphs mentioned must be sustained. In 
determining this question, we must remember that the 
petitioners are asking this court to enjoin and suspend 
an order of the Commission fixing rates for the future, 
in the making of which the Commission exercises a 
legislative function. The importance of the judgment 
we are asked to render in the matter must not be over- 
looked. Before we may annul the order, we must be 
clearly satisfied it is our duty to do so. In view of 
the character of the order and the importance of our 
action in reference thereto, we believe that this court 
is entitled to, and must require of the petitioners a full 
and fair statement of all the facts upon which they 
rely for relief. It is only in rare instances that con- 
clusions of fact or law may be rightly pleaded. The 
court ought to be permitted, so far as possible, to draw 
its own conclusions from the facts stated by the pleader. 
In the present’ case we think the pleader should inform 
the court as to what is meant by the words “reasonably 
compensatory.” What may be “reasonably compensatory” 
in the opinion of the pleader may not be so in the 
opinion of the court. Likewise, we think the court 
should be informed as to what the pleader means by the 
words “reasonable profit.” Perhaps if the pleader should 
state what he would regard as a “reasonable profit” 
the bill would be bad on its face, Again, it is alleged 
that the revenue derived from the transportation of 
boots and shoes from Boston and New York to Atlanta 
under the old rate was not more than sufficient to pay 
the actual cost of the service rendered and a reasonable 
profit. We think we are entitled to some showing as 


to what the revenue derived from the traffic is, and, if 
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possible, the cost of service. If the cost of transporting 
a single commodity cannot be shown, and it seems to 
be conceded that it is rarely possible to do so, then 
such other facts in lieu thereof as may make out a yio. 
lation of the fifth amendment to the Constitution shoul 
be stated. We do not say that in cases where cost of 
service cannot be shown a violation of the fifth amend. 
ment may not be made out in other ways, but when 
petitioners undertake to plead the items of revenue, 
cost of service and profit, we are entitled to more jp. 
formation concerning them than is contained in the bil} 
in this case. Whatever information exists bearing upon 
the contentions of petitioners is largely in their posses. 
sion, and in cases of this kind no material information 
should be withheld, consistent with the rules of good 
pleading. We are sustained in these views by the de 
cisions in L. & N. Ry. Co. vs. Siler (186 Fed., 190), 
and Southern Pacific Co, vs. Campbell (189 Fed., 182), 

We now come to consider the second general ground 
of attack upon the order of the Commission, namely, 
the exercise of power in such an unreasonable manner 
as to render the order void. 

Paragraph 27 is demurred to upon the ground that 
none of the facts therein alleged tend to support the 
conclusions pleaded. Said paragraph alleges that the 
Commission took into consideration in making its order 
certain factors which, it is alleged, could have no in- 


. fluence with the Commission in reaching a proper de- 


cision. While we do not wish to be understood as now 
deciding that the facts set forth in paragraph 27 would 
render the order complained of void, they are of such 
persuasive force, if true, as to cause us at this time to 
overrule the demurrer as to this paragraph. 


Paragraphs 28 and 29 are mere arguments, and as 
to them the demurrer is sustained. 


Paragraphs 30, 31, 32 and 33 are demurred to upon 
the ground that the Commission, being an expert tribunal, 
appointed by law and informed by experience, is not 
limited in its consideration of questions presented to the 
evidence formally offered and introduced by the parties, 
but in the exercise of its adminstrative function it 
may and should have recourse to all sources of pertinent 
information and should apply its expert knowledge and 
accumulated experience to the determination of the 
question whether particular rates are or are not just and 
reasonable, 


The paragraphs last above mentioned are as follows: 


30. Complainants show that the said defendant Commission 
exceeded the authority delegated to it by the said Act and erred 
as a matter of law in the following particular also: They allege 
that no evidence was introduced before said defendant Commis- 
sion tending to show that a rate of 95 cents per hundred pounds 
from Boston and New York to Atlanta for the carriage of the 
traffic involved in the proceeding before said Commission was, 
is or would be a fair, just, reasonable or nondiscriminatory rate, 
or a rate fairly compensatory for the service rendered; and 
complainants show that the ascertainment of such rate was 
based not upon any competent evidence nor upon any evidence, 
but was the result of mere conjecture, and that said order, 
based on conjecture, as aforesaid, is in excess of the authority 
of said Commission and will, if enforced, violate the rights of 
said complainants under the said Act to regulate commerce. 

31. Complainants allege that the said fiinding and said 
order of said Commission is unauthorized and erroneous in the 
following respect: In that it appears from the report of the 
Commission which accompanied the said order that the Commis- 
sion in arriving at its conclusion misapprehended the evidence 
which was introduced in the said proceeding. The Commission 
was apparently controlled by its belief that complainants and 
other carriers had voluntarily established and applied for 4 
long period a rate of 85 cents on boots and shoes in less than 
carloads, whereas complainants aver that said rate of 85 cents 
was never voluntarily established; that independent of the ac- 
tion of a court which compelled its application, it was never 
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in force except for a féw days, and that its enforcement for a 
long period was required by a judicial decree which restrained 


the complainants from charging any higher rate. 

32. The complainants further show unto your honors that 
the rates now in effect are just and reasonable rates in them- 
selves. , They show that at the hearing before the defendant 
no evidence was offered, heard or introducd tending to show that 
said rates were unreasonable, unjust or unlawful in and of 
themselves; that there was no such evidence of the cost of the 
actual service for which such rates were charged, the value 
of such service, or as to the various elements which are properly 
to be considered in determining whether or not a given rate is 
reasonable in and of itself. Your complainants therefore show 
that the said order is not based upon evidence tending to show 
the unreasonableness of the rates in effect, and that in such 
respects the order is unjust, unreasonable, unlawful, in excess 
of the authority of said defendant under said Act to regulate 
commerce, and in violation of the constitution of the United 
States, more particularly the fifth amendment thereto. 1 

33. Complainants show that said order is not based on any 
finding or conclusion of said defendant that said rates are unjust 
or unreasonable in themselves for the service involved in said 
transaction, and .complainants show that in this respect said 
order exceeded the authority of said defendant and is in vio- 


lation of said amendment to the constitution of the United 
States. 


It will be observed that the allegations of the Dill 
are to the effect that there was no evidence offered, 
heard or introduced tending to show the existing rates 
to be unjust, unreasonable or unlawful in and of them- 
selves, or that a rate of 95 cents per hundred pounds 
from Boston and New York to Atlanta for the carriage 
of the traffic involved would be a fair, just and reason- 
able rate. If the contention raised by the demurrer goes 
so far as to say that the Commission may rely wholly 
upon their expert knowledge and accumulated experience 
to condemn an existing rate and establish a new rate 
for the future in its place, we must hold that the de- 
murrer should be overruled. The Commission, in the 
investigation of any question, may bring to its solution 
the accumulated experience and expert knowledge of its 
members, and it would be its duty to do so, but before 
an existing rate may be condemned there must be a 
finding of some sort that it is unjust and unreasonable 
(Interstate Commerce Commission vs. Stickney, 215 
U. S., 105), and this finding must be based upon evi- 
dence of which the carrier is apprised so that it may 
meet the case brought against it if it so desires, Further, 
if it shall be claimed in support of the demurrer that the 
Commission may condemn an existing rate whenever it 
is of opinion that it is unjust and unreasonable, and 
that this opinion may be based merely upon the expert 
knowledge and accumulated experience of its members, 
then, indeed, is a carrier not only deprived of the equal 
protection of the law, but of the protection of all law. 
Certainly the carrier is entitled to some proceeding 
which may in truth be called due process of law be- 
fore its property rights may be invaded. The importance 
of the question raised requires an examination of the 
statute under which the Commission acts when it de 
cides to establish a rate for the future, Section 15 of 
the Act to regulate commerce, as it stood when the 
order in this case was made, provided as follows: 


“a * * That the Commission is authorized and em- 
powered and it shall be its duty whenever after full hearing 
upon a complaint made as provided in section 13 of this act 
* * * it shall be of the opinion that any rates or charges what- 
soever demanded, charged or collected by any common carrier 
or carriers subject to the provisions of this act for the trans- 
portation of persons or property as defined in the first section 
of this act * * * are unjust or unreasonable, or unduly discrim- 
inatory, or unduly preferential or prejudicial, or otherwise in 
violation of the provisions of this act, to determine and pre- 
scribe what will be the just and reasonable rate or rates, 
charge or charges to be thereafter observed in such case as the 
maximum to be charged. 
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By the plain langudge of the law the power of the 
Commission to prescribe a rate for the future cannot 
be exercised unless, after full hearing on complaint made, 
it shall be of the opinion that any of the rates or 
charges whatsoever demanded, charged or collected by 
any common carrier or carriers subject to the provisions 
of the Act, for the transportation of persons or property 
as defined in the first section of the Act, are unjust or 
unreasonable, or unjustly discriminatory, or unduly 
preferential or prejudicial, or otherwise in violation 
of the provision of the Act. The word “opinion” must 
be interpreted with reference to the connection in which 
it is used in the law. It is only after full hearing upon 
complaint made that the law gives any weight or 
significance to the opinion of the Commission; that is, 
it is only when the opinion results from_the full hearing 
that it can be used as the basis of further action by the 
Commission. It is true that in making up the opinion 
of the Commission its members may and it is their 
duty to call to their aid their knowledge and experi- 
ence, but if Congress had intended that the Commis- 
sion could make up its opinion from the knowledge and 
experience of its members independent of any evidence 
in the particular case, then it was idle to provide for a 
full hearing, as an opinion of the Commission could be 
formed as well without as with the full hearing. A 
full hearing not only means an opportunity to be heard 
by the carrier, but an investigation by the Commission 
itself of the lawfulness of the rate in question. 


It is distinctly alleged in the language above quoted 
from the bill, which is admitted by the demurrer, that, 
at the hearing which resulted in the making of the 
order complained of in this case no evidence was offered, 
heard or introduced tending to show that the existing 
rates were unreasonable or unjust, but that said order 
was the result of mere conjecture and speculation. The 
allegation that there was no such evidence offered, heard 
or introduced is an allegation of fact so far as the 
question of pleading is concerned, but whether or not 
there is at the close of a final trial any evidence to 
sustain a finding of fact made by a judicial or quasi 
judicial tribunal is always a question of law, which in 
a case like the one at bar, this court has jurisdiction to 
determine. (Ward vs. Joslin, 186 U. S., 142, 147; United 
States Fidelity & G. Co, vs. Board of Comm’rs, 145 
Fed., 144, 151, 76 C. C. A., 114, 121; Laing vs. Rigney, 
160 U. S., 531, 540; Southern Pacific Co. vs. Pool, 160 
U. S., 438, 440; The Francis Wright, 105 U. S., 381, 387; 
Clement vs, Ins. Co., 7. Blatchf., 51, 53, 54, 58, Fed. Cases 
No. 2, 882; Fisher vs. Scharadin, 186 Pa., 565-569; Dela- 
ware, L. & W. R. Co. vs. Converse, 139 U. S., 469, 472; 
Howe et al. vs. Parker et al., C. C. A. Highth Circuit, 
opinion filed October 12, 1911.) 


The demurrer therefore, so far as it is general, will 
be overruled. So far as it is special it will be overruled 
as to paragraphs numbered 10, 11, 20, 21, 22, 25, 26 27, 
30, 31, 32 and 338, and sustained as to paragraphs num- 
bered 12, 13, 14, 15, 16, 17, 18, 19, 23, 24, 28 and 29. 


It results that the motion to dismiss will also be 
denied. 


, Leave to amend petition within 30 days is granted. 
The United States is granted permission to answer the 
original petition within 10 days and to plead to the 
amended petition, if one is filed, within 10 days from the 
date of the service of a copy thereof. 


































Court Takes Jurisdictions 


UNITED STATES COMMERCE COURT. 
No. 44. 
October Session, 1911. 

SOUTHERN RAILWAY COMPANY, ET AL., Petitioners, 

vs. 
UNITED STATES OF AMERICA, Respondent. 
INTERSTATE COMMERCE COMMISSION, Intervening 
Respondent. 


On Motion to Dismiss for Want of Jurisdiction. 


R. Walton Moore, Merrel P, Callaway, Charles J. 
Rixey, Jr., Alfred P. Thom, Henry T. Wickham and 
W. S. Bronson for the petitioners. 

Blackburn Esterline, special assistant to the attorney- 
general, with whom James A. Fowler, assistant to the 
attorney-general, was on the brief, for the United States. 

P. J. Farrell for the Interstate Commerce Commission. 

Before Knapp, presiding judge, and Archbald, Hunt, 
Carland and Mack, judges. 

December 6, 1911. 
HUNT, Judge: 

The only question now before us pertains to the 

jurisdiction of the Commerce Court, 


The petition was filed by the Southern Railway 
Company and the Chesapeake & Ohio Railway Company, 
asking in effect that two certain orders of reparation 
in favor of the St. Louis Blast Furnace Company made 
by the Interstate Commerce Commission be annulled and 
that, pending suit, the enforcement of each of said 
orders be enjoined. 


The Commission intervened in this court and joins 
with the United States in a motion to dismiss the peti- 
tion because each of the orders made by the Commis- 
sion and referred to in the petition is an order for the 
payment of money only, and the Commerce Court has 
no jurisdiction over the subject matter. 


By the terms of the Act to create a Commerce 
Court (approved June 18, 1910) exclusive jurisdiction of 
these several kinds of cases, among others, was con- 
ferred upon it: 


First. All cases for the enforcement, otherwise than by 
adjudication and collection of a forfeiture or penalty or by 
infliction of criminal punishment, of any order of the Interstate 
Commerce Commission other than for the payment of money. 

Second. Cases brought to enjoin, set aside, annul or suspend, 
in whole or in part, any order of the Interstate Commerce 
Commission. 

There was express denial of enlargement of the 
jurisdiction of the Circuit Courts as such jurisdiction 
was vested when the Act to create the Commerce Court 
was passed. The Act merely though precisely trans- 
ferred to and vested in the Commerce Court exclusively 
whatsoever power the Circuit Courts had theretofore 
possessed to hear and determine the kinds of cases or 
proceedings enumerated. We have so held in The Procter 


and Gamble Company vs. United States (188 Fed., 221). 

In the grant of jurisdiction to the Commerce Court, 
exclusive yet full though it is in the classes of cases 
discussed, there is an express provision that nothing 
in the Act shall affect the jurisdiction possessed by any 
Circuit or District Court of the United States over 
eases or proceedings of a kind not within the classes 
enumerated in the paragraphs of section 1 heretofore re- 
ferred to. Bearing in mind the language of the exception 
of all cases for the enforcement of orders for the pay- 
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ment of money, it at once becomes apparent that actions 
at law, where right of jury trial is preserved, cannot 


be tried in this court. However, as to such actions, the 
statute is not silent, for the language of that clause of 
section 1 of the Act creating this court, whereby it 
is affirmatively provided that the Act shall not affect the 
jurisdiction possessed by any Circuit or District Court of 
the United States over cases or proceedings of a kind 
not within the classes enumerated in the Act establish- 
ing the Commerce Court, clearly comprehends them and 
preserves the rights. of parties as they existed before 
June 18, 1910. Such a construction of the Act makes 
each part effective by cutting out from the jurisdiction 
of the Circuit Courts and transferring to this court ex- 
clusive jurisdiction over various kinds of cases, yet 
reserving the jurisdiction in those courts as it was 
possessed over cases which but for the exception would 
have been included in the general clause. 

The language which defines an order which may be 
affected by decree of this court is umrestricted; ‘any 
order” which is involved in a direct suit to enjoin, set 
aside, annul or suspend, provided always it is a case 
where a Circuit Court formerly possessed jurisdiction 
to annul, set aside or suspend. And that, prior to June 
18, 1910, the Circuit Courts had jurisdiction is evident, 
for the language of section 16 of the Hepburn Act of 
June 29, 1906, expressly vested in such courts power to 
hear and determine suits to enjoin, set aside, annul or 
suspend any order of the Commission. We cannot read 
into the clause which confers jurisdiction upon this 
court words of limitation other than those which formerly 
circumscribed the powers of the Circuit Courts, nor can 
we except from the described kinds of cases where in- 
junction, annulment or suspension may be had orders 
for the payment of money, The fundamental principle 
that Congress is presumed to have expressed its mean- 
ing with due deliberation, and that it is not within the 
power of the court to go beyond the plain expressions of 
the legislature, prevents the court from holding other- 
wise. 

We need go no further now than to hold that, since 
the approval of the Act creating this court, a carrier 
which is ordered to pay damages, and which could have 
gone to the Circuit Court in equity to have such an 
order annulled or enjoined, has now the right to ask 
this court to enjoin or annul or suspend such an order, 
provided always it can show grounds for equitable 
relief. And, as the jurisdiction of this court over such 
a case is exclusive, it follows that no other court can 
entertain a bill in equity for the direct purposes of 
annulment or suspension as aforesaid. 


We are urged to adopt the view that when Congress 
excepted from the kinds of cases over which the Com- 


. merce Court may exercise jurisdiction the enforcement 


of an order for the payment of money it could not have 
intended to authorize us to annul such an order, it 
being said that when the Circuit Court tries an action 
at law to enforce such an order, that court necessarily 
has power to deny relief, on the ground that the order 
is illegal and void, and that therefore there is a destruc- 
tion of that clause of the Act which makes the juris- 
diction of this court exclusive over cases to annul any 
order of the Commission. The difficulty with this reason- 
ing lies in confounding these two propositions: On the 


one hand, an express affirmative denial of power to 
this court to try an action sounding in tort as does one 
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to recover damage for excesses of rates collected as 
ordered by the Commission, wherein right of trial by 
jury must be preserved; and, on the other hand, an 
express grant to this court of exclusive authority to 
hear and decide a petition brought to annul or enjoin 
an order of the Commission. No suit having for its 
purpose the annulling of an order for the payment of 
money is brought in the Circuit Court, and none can 
pe, the jurisdiction of this court being exclusive in 
actions of that kind. The case in the Circuit Court 
is one to recover damages upon an order duly made by 
the Commission, True, a defense, among others avail- 
able, may involve the validity of the order upon which 
plaintiff bases his action, but we need not dwell upon 
what questions may be presented in the Circuit Court, 
for we have no jurisdiction over them. It is plain, 
however, that if such a defense is sustained in the 
Circuit Court, the ruling does not thereby affirmatively 
annul and set aside the order of the Commission; it 
merely determines that as between the parties before it 
the order is not a valid legal basis for the particular 
claim sought to be enforced. In actual practice, where 
law and equity courts are invoked, there may arise 
some opportunity for varying views upon the validity 
of an order of the Commission. Surely, though, in- 
stances of divergent views will not happen more often 
than they do under any system where separation of law 
and equity obtains, and in any event are not of such 
serious apprehension as to justify a construction of the 
statute which would subtract from the lawful authority 
deliberately conferred by Congress upon this court 
exclusively to enjoin, set aside, annul or suspend, in 
whole or in part, “any order” of the Commission. 

As what we have said is controlling upon jurisdiction, 
the only question now presented, the motion to dismiss, 
must be denied. 

So ordered. 


Final Decrees Are Entered 


UNITED STATES COMMERCE COURT. 
No. 50.—December Session, 1911. 





ATCHISON, TOPEKA & SANTA FE RAILWAY COM- 
PANY; UNION PACIFIC RAILROAD COMPANY; 
OREGON SHORT LINE RAILROAD COMPANY; 
OREGON-WASHINGTON RAILROAD & NAVIGA- 
TION COMPANY; SOUTHERN PACIFIC COMPANY; 
NORTHERN PACIFIC RAILWAY COMPANY; 
GREAT NORTHERN RAILWAY COMPANY; CHI- 
CAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY; CHICAGO & NORTHWESTERN RAILWAY 
COMPANY; CHICAGO, MILWAUKEE & ST, PAUL 
RAILWAY COMPANY; CHICAGO, MILWAUKEE & 
PUGET SOUND RAILWAY COMPANY; DENVER 
& RIO GRANDE RAILROAD COMPANY; MISSOURI 
PACIFIC RAILWAY COMPANY; WESTERN PA- 
CIFIC RAILWAY COMPANY; SAN PEDRO, LOS 
ANGELES & SALT LAKE RAILROAD COMPANY; 
CANADIAN PACIFIC RAILWAY COMPANY; MIN- 
NEAPOLIS, ST. PAUL & SAULT STE. MARIE 
RAILWAY COMPANY, Petitioners, 


vs. 


UNITED STATES OF AMERICA, Respondent, 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


[December 11, 1911.] 

On this day this cause came on further to be heard. 
Whereupon came petitioners, also came the United 
States of America, respondent, the Interstate Commerce 
Commission, intervening respondent. Also appear the 
interveners, the City of Spokane, Wash., the County 
of Spokane, Washington, the Chamber of Commerce of 
Spokane, Wash., the Spokane Jobbers’ Association of 
Spokane, Wash., and pray the court to be permitted 
to withdraw their answers herein and to join in each 
of the separate motions of the United States and the 
Interstate Commerce Commission to dismiss the cause; 
also appear the Interior Counties Freight Bureau of 
Southern California and the Maricopa County Commer- 
cial Club of Phoenix, Ariz., and waive their right to 
plead or answer herein, and pray leave to join in said 
motions to dismiss this cause; also appears the Chicago 
Association of Commerce and asks leave to withdraw 
its answer herein filed, and thereupon with permission 
of the court files a motion to dismiss this cause, and 
also asks leave to join in the motions of the United 
States and the Interstate Commerce Commission to 
dismiss this cause; also appears the Giroux Consolidated 
Mines Company, and waives its right to plead or answer 
herein, and joins in said motions of the United States 
and the Interstate Commerce Commission to dismiss 
this cause; also appears the Western Pacific Rail- 
way Company, petitioner, and in its own behalf files 
a motion. praying the court, before entering final 
judgment, to set the case down for hearing and to 
permit it to introduce evidence in support of the petition. 

Whereupon, the matters and things for consideration 
are argued by Blackburn Esterline and J. A. Fowler, 
solicitors for the United States of America, and by 
P. J. Farrell, solicitor for the Interstate Commerce Com- 
mission, and by W. E. Lamb, solicitor for the Chicago 
Association of Commerce, and by F. C. Dillard, solicitor 
for petitioners, and James C. Jeffery, solicitor for the 
Western Pacific Railway Company, and Stephen A. 
Foster, solicitor for the Chicago Association of Com- 
merce; 


Thereupon, upon consideration, the court doth order, 
adjudge and decree as follows: 

First—The waiver of interveners as above shown 
of their right to plead or answer herein is recognized 
and allowed, and their prayer to join in the above 
shown motions to dismiss the cause is granted; and 
the prayer of interveners or respondents as above shown 
who have answered, to withdraw their answers herein 
filed is granted, and their prayer to join in the motions 
to dismiss this cause is likewise granted, 

Second—The motion of the Chicago Association of 
Commerce to dismiss this cause is denied. 

Third—The motions of the United States of America 
and of the Interstate Commerce Commission and of the 
intervening respondents to dismiss this cause are denied. 

Fourth—The motion of the Western Pacific Railway 
Company is denied. 

Fifth—Whereupon said respondent, the United States 
of America, and intervening respondent, the Interstate 
Commerce Commission, and other interveners herein, 
declining to further plead or answer herein, and electing 
to stand upon their motions to dismiss this cause, and 
it appearing that due and proper notice has been given 
to all the parties of this hearing, the court doth proceed 
to enter final decree, and for the reasons stated in the 
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opinion of the court filed on the 14th day of November, 
1911, doth order, adjudge and decree as follows: 

(a) That the equities of this cause are with peti- 
tioners and they are entitled to relief as hereinafter 
granted. 

(b) That the order of the Interstate Commerce 
Commission sought to be enjoined in this cause, to wit, 
the order entered by them on the 3ist day of July, 
1911, known as Fourth Section Order No. 124, passing 
on the applications Nos. 205, 342, 343, 344, 349, 350 
and 352, on behalf of the Transcontinental Freight 
Bureau, by R. H. Countiss, agent, for relief from the 
provisions of the fourth section of the Act to regulate 
commerce, as amended June 18, 1910, with respect to 
rates made from eastern points of shipment, which are 
higher to intermediate points than to Pacific Coast ter- 
minals, is invalid; 

(c) That said order be, and the same hereby, is 
set aside and held for naught, and said applications 
are declared to be pending before the Interstate Com- 
merce Commission as if said order had not been entered; 

(d) That the temporary injunction heretofore 
granted by this court on the 9th day of November, 
1911, is hereby made permanent; and that the United 
States of America, the Interstate Commerce Commis- 
sion, and their members, agents, officers, servants and 
representatives be, and they hereby, are forever en- 
joined from enforcing or taking any steps to enforce 
said order of July 31, 1911, or from instituting any 
proceedings for the enforcement thereof, or from en- 
deavoring to recover any penalties by reason of dis- 
obedience to said order, or from prosecuting or seeking 
to prosecute by indictment, complaint, or otherwise, any 
of the petitioners for disobedience to said order; or for 
a failure to comply with the fourth section of the Act 
to regulate interstate commerce, as amended on the 
18th day of June, 1910, relative to charging a greater 
rate for the shorter haul included within the longer 
than the longer on the matters covered by said ap- 
plications pending before the Interstate Commerce Com- 
mission until said applications shall have been finally 
disposed of in accordance with the opinion and decree 
of this court, 

Sixth—That a certified copy of this order be served 
upon the attorney-general of the United States, and the 
chairman of the Interstate Commerce Commission. 

By the Court. 
MARTIN A. KNAPP, Presiding Judge. 

To all of which things the respondent and inter- 
veners object and except, except as to the denial of 
the motion of the Western Pacific Railway Company, 
tp which the said Western Pacific Railway Company 
does object and except. 

UNITED STATES COMMERCE COURT. 
No, 51.—December Session, 1911. 





UNION PACIFIC RAILROAD COMPANY; OREGON- 
WASHINGTON RAILROAD & NAVIGATION COM- 
PANY; OREGON SHORT LINE RAILROAD COM- 
PANY; NORTHERN PACIFIC RAILWAY COM- 
PANY; GREAT NORTHERN RAILWAY COMPANY; 
CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY; CHICAGO & NORTHWESTERN RAIL- 
WAY COMPANY; CHICAGO, MILWAUKEE & ST. 
PAUL RAILWAY COMPANY; CHICAGO, MILWAU- 
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KEE & PUGET SOUND RAILWAY COMPANY: 
CANADIAN PACIFIC RAILWAY COMPANY; Min. 
NEAPOLIS, ST. PAUL & SAULT STE. MARIE 
RAILWAY COMPANY, Petitioners, 

vs. 
UNITED STATES OF AMERICA, Respondent, 





[December 11, 1911.] 

On this day this cause came on further to be heard, 
whereupon came petitioners, the United States of 
America,respondent, and the Interstate Commerce Com- 
mission, intervening respondent, and said Interstate 
Commerce Commission, intervening respondent, in open 
court prays to withdraw its answer heretofore filed 
herein, and join in the motion of the United States to 
dismiss this cause. Thereupon also appear the Portland 
Chamber of Commerce, Transportation Bureau of Seattle 
Chamber of Commerce and Transportation Bureau of 
Tacoma Commercial Club, interveners, and waive their 
right to further plead or answer herein; also appear 
interveners, City of Spokane, Wash., County of Spo- 
kane, Washington; Chamber of Commerce of Spokane, 
Wash.; Spokane Jobbers’ Association of Spokane, Wash., 
and each and all pray leave of the court to withdraw 
their answer herein and join in the motion of the 
United States to dismiss this cause. Also appears 
the Chicago Association of Commerce, and prays leave 
of the court to withdraw its answer herein, and files 
its motion to dismiss this cause, and also joins in 
the motion of the United States to dismiss this cause; 
also appears the intervener, the Giroux Consolidated 
Mines Company, a corporation under the laws of the 
state of Delaware, and waives its right to further plead 
or answer herein, and joins in the motion of the United 
States to dismiss this cause, 


Whereupon, the matters and things for copsidera- 
tion are argued by Blackburn UJEsterline and J. A. 
Fowler, solicitors for the United States of America, 
and by P. J. Farrell, solicitor for the Interstate Com- 
merce Commission, and by W. E. Lamb, solicitor for 
the Chicago Association of Commerce, and by F. C. 
Dillard, solicitor for the petitioners, and said motion 
of the Chicago Association of Commerce having been 
argued by Stephen A. Foster, solicitor for Chicago Asso- 
ciation of Commerce. 


Thereupon, upon consideration, the court doth order, 
adjudge and decree as follows: 

First—The waiver of interveners as above shown 
of their right to plead or answer herein is recognized 
and allowed, and the prayer of those so requesting to 
join in the said motion of the United States to dismiss 
the cause is granted; and the prayer of interveners 
or respondents as above shown who have answered, to 
withdraw their answers herein filed, is granted, and 
their prayer to join in the said motion of the United 
States to dismiss this cause is likewise granted. 

Second—The motion of the Chicago Association of 
Commerce to dismiss this cause is denied. 

Third—The motion of the United States, joined in 
by the Interstate Commerce Commission and the other 
interveners, as above shown, to dismiss this cause, is 
denied. 

Fourth—Whereupon -. said respondent, the United 
States of America, and intervening respondent, the In- 
terstate Commerce Commission, and the other inter- 
veners herein, declining to. further plead or answer 
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herein and, except the Portland Chamber of Commerce, 
Transportation Bureau of Seattle Chamber of Commerce 
and Transportation Bureau of Tacoma Commercial Club, 
electing to stand upon the motions to dismiss this 
cause, and it appearing that due and proper notice has 
been given to all the parties of this hearing, the court 
doth proceed to enter final decree, and for the reasons 
stated in the opinion of the court filed on the 14th 
day of November, 1911, doth order, adjudge and decree 
as follows: 


(a) That the equities of this cause are with peti- 
tioners and they are entitled to relief as hereinafter 
granted. 


(b) That the order of the Interstate Commerce 
Commission sought to be enjoined in this cause, to wit, 
the order entered in case No. 879 on the docket of 
the Interstate Commerce Commission, City of Spokane, 
Wash., et al, vs. Northern Pacific Railway Company 
et al., on the 22d day of June, 1911, is invalid and is 
hereby set aside and held for naught. 


(c) That the temporary injunction heretofore 
granted in this case by the court on the 9th day of 
November, 1911, is hereby made permanent; and that. 
the United States of America, the Interstate Commerce 
Commission, and their members, agents, officers, serv- 
ants and representatives be and they hereby, are for- 
ever enjoined from enforcing or taking any steps to 
enforce said order of June 22, 1911, or from instituting 
any proceedings for the enforcement thereof, or from 
endeavoring to recover any penalties by reason of dis- 
obedience to said order, or from prosecuting or seeking 
to prosecute by indictment, complaint, or otherwise, any 
of the petitioners for disobedience to said order; or 
for a failure to comply with the fourth section of the 
Act to regulate interstate commerce, as amended on 
the 18th day of June, 1910, relative to charging a greater 
rate for the shorter haul included within the longer 
than for the longer on the matters covered by said 
applications. pending before the interstate Commerce 
Commission until said applications shall have been finally 
disposed of in accordance with the opinion and decree 
of this court. 


Sixth—That a certified copy of this order be served 
upon the attorney-general of the United States, and 
the chairman of the Interstate Commerce Commission, 

By the Court, 


MARTIN A. KNAPP, Presiding Judge. 
To which the respondent and the interveners (ex- 
cept the Portland Chamber of Commerce, the Trans- 
portation Bureau of Seattle Chamber of Commerce, and 
Transportation Bureau of Tacoma Commercial Club) 
severally object and except. 


SOUTHERN INDICTED ON REBATE CHARGE 

Mobile, Ala., December 15.—An indictment charging 
the Southern Railway with assessing less than its legally 
published tariff rates on lumber between Pine Hill and 
Fulton, Ala., and Mobile was recently placed in the hands 
of the United States marshal for service. The specific 
charge is that, in 17 cases, the railroad made rates of 
5 and 5% cents on lumber from the stations named 
to Mobile, when_the tariffs on file with the Interstate 
Commerce Commission specified a rate of 8 cents. 
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INDEPENDENT ELEVATORS WIN 


Reparation Award of Commission, Modified by 
Court, Upheld by Supreme Court 


SUPREME COURT OF THE UNITED STATES. 





Nos. 3538, 354, 355 and 356.—October Term, 1911. 
Union Pacific Railroad Com- 


pany In error to the United 


vs. States Circuit Court of 
The Updike Grain Company Appeals for the Bighth 
and Crowell Lumber ana Circuit. 


Grain Company. 
[December 4, 1911.] 
Mr. Justice Lamar delivered the opinion of the court. 





In 1899, the Union Pacific found it desirable to 
have grain unloaded at its terminals in Council Bluffs 
in order that cars might be promptly returned for use on 
its line. In consideration that Peavey would there erect 
and maintain an elevator, it agreed to pay him 1% cents 
per hundred for elevating grain. It subsequently made 
similar contracts with what are called “Peavey Com- 
panies” which had elevators along its tracks in the 
cities of Omaha, South Omaha and Kansas City, ter- 
minal points of the Union Pacific. Thereafter it agreed, 
on certain conditions, to pay for similar service by 
elevator companies in the same cities, even though the 
elevators were not located immediately on the railroad 
tracks. It thereupon filed a tariff circular with the 
Commission in which the Union Pacific recited that 
“to expedite the movement and to secure the prompt 
release and return of equipment an allowance will be 
made” to elevators performing the service on through 
grain in carloads, transferred by the elevators at the 
points named: 


“No allowance will be made when more than 48 
hours elapse between the time of delivery to the 
elevator or connecting line and the release and return 
of the empty car to the Union Pacific.” 

That company was and is a member of a railway 
association, which regulated the switching, loading and 
unloading of cars. One of its rules provided that— 
“cars received loaded in switching service must be 
confined to switching territory and when emptied must 
be returned to the owner, if a direct connection within 
that territory, or to the road from which received, or 
may be loaded in accordance with rule 2 a b ec. 


Rule 2 a, “loaded via any road, so that the home 
road will participate in the freight rate; (b) loaded to 
the road from which originally received, if such loading 
is in the direction of the home road, but not otherwise; 
(c) loaded to an intermediate road, if in the direction 
of the home road.” 


As the Peavey elevators were located alongside the 
tracks of the Union Pacific, these rules did not affect 
their right to recover for elevation service. But, as 
the elevators of the defendants in error were located 
on the lines of other railroads in Omaha and South 
Omaha, it frequently happened that cars, after being 
unloaded at their elevators, were not returned to the 
Union Pacific, and that others were not returned within 
48 hours. In those cases the Union Pacific refused to 
make payment for unloading these cars. The defend- 
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asking for reparation. An order to that effect having 
been granted, they brought a joint suit for reparation. 

Most of the allegations in the complaint were denied 
by the Union Pacific in its answer, which claimed that 
nothing was due, because the plaintiffs had not re- 
turned the cars within 48 hours stipulated in the tariff 
on file. It also alleged that the grain had been unloaded 
through plaintiffs’ private elevators, which were not 
operated in the exercise of any public duty, but for 
the purpose of private gain; that the handling of the 
grain was for the purpose of having it weighed, stored, 
inspected, cleaned, mixed or otherwise treated in the 
elevator, and that the tariff allowing for elevator charges 
in their elevator was unlawful, 

After hearing evidence showing the amount of grain 
elevated for which payment had not been made, and 
considering the tariff and rules of the switching com- 
pany, the court directed a verdict in favor of each of 
the plaintiffs for the amount shown to be due them. 
The judgment as modified was affirmed by the Circuit 
Court of Appeals, 178 Fed. Rep., 230, and the railroad 
brought the case here. There are forty assignments 
of error, but they need not be separately considered, 
as the case must be determined by a few controlling 
principles: 

1. The Union Pacific’s contention that payment for 
reparation cannot be made to the owner who stores 
and mixes the grain must first be considered. 

The long mooted question as to whether elevation 
was such a part of transportation as to bring it within 
the jurisdiction of the Interstate Commerce Commis-- 
sion was answered by the act of June 29, 1906 (34 
Stat. L. 584, 590), in which Congress declared that the 


term “transportation” shall include “,.. “all. . . facili- 
ties of shipment, . . irrespective of ownership, . 
and all services in connection with the ... elevation 


and transfer in transit ... and handling of property 


transported.” Carriers were required “to provide and 
furnish such transportation upon reasonable request 
therefor,” 


The act recognized that the shipper himself might 
own the elevator or other facility included within the 
definition of transportation. For section 4 (34 Stat. 590) 
provides that “if the owner ... renders any service 
connected with such transportation or furnishes any 
instrumentality used therein, the charge and allowance 
therefor shall be no more than is just and reasonable,” 
the Commission being authorized to determine what 
was reasonable. 

This act was passed after the decision by the Com- 
mission in 1904 (10 I. C. C., 309), that the Peavey con- 
tract was valid, and after the recommendation in its 
report for 1905 (p. 11) that it should be given authority 
to determine whether the allowance paid to the owner 
was just. The statute must be taken as a legislative 
recognition of the long-continued practice and a declara- 
tion that the incidental advantage derived by the owner 
was not undue. 

In pursuance of the authority thus expressly con- 
ferred the Interstate Commerce Commission, in April, 
1907 (12 I. C. C., 86), fixed the allowance for elevating 
grain at % of a cent per hundred pounds, being actual 
cost, with no allowance whatever for profit. Its 
final order (14 I. C.-C., 315), prohibiting any payment 
to the owner who performed this transportation service, 


ants in error filed a complaint with the Commission, . 
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was reversed, as being beyond the jurisdiction of ihe 
Commission; because Congress had expressly permitted 
such payment to be made (Interstate Commerce Com- 
mission vs. Peavey, — U..S. —). The language of tj 
statute and this decision answer the Union Pacific's 
contention that it was unlawful to pay these companies 
for transportation services. 

2, The Union Pacific’s desire to have cars promptly 
unloaded so that they might be returned to its own 
line may have been the principal motive which induced 
it to agreé to pay elevator charges. But the considera- 
tion, moving between the carrier and the elevator, 
was the service performed by the latter in unloading 
grain at terminal points. This relieved the carrier of 
the expense of building similar structures’ and avoided 
the delay of having the grain transferred from one car 
to another by the slow process of shoveling. When 
the service was rendered, the carrier received value 
for which it was bound to pay, whether performed by 
the owner of the grain or some other person hired 
for the same purpose. Having earned the compensa- 
tion, the elevator company could not be deprived of 
its right because foreign cars were not returned to 
the Union Pacific under the rules of the railway asso- 
ciation, of which the Union Pacific was a member and 
over which the elevator companies had no control. 

3. For elevating grain from like foreign cars the 
Peavey Companies were paid because their elevators 
happened to be located on the Union Pacific tracks. 
But if the rule is valid against the plaintiffs, it would 
put it in the power of the carrier to say which elevator 
should be paid, and which not paid, for performing the 
same transportation service. It could load grain be- 
longing to the plaintiffs into foreign cars, and in spite 
of the service rendered by them to the carrier in un- 
loading, no payment would be made, because these for- 
eign cars, under the rule, were not returned to the 
Union Pacific. It is not necessary that any such im- 
proper purpose should be shown to exist. It might 
have existed, and if so, could not be proved by the 
injured party, The power to make such a discrimination 
would prevent the enforcement of any regulation fre- 
quently having such operation. 

The carrier cannot, pay one shipper for transporta- 
tion service and enforce an arbitrary rule which deprives 
another of compensation for similar service. To receive 
the benefit of such work by one elevator without mak- 
ing compensation therefor would, in effect, be the in- 
voluntary payment by such elevator of a rebate to the 
railroad company, for it would enable the railroad to 
receive more net freight on its grain than was received 
from its competitor located on the railroad’s tracks. 
This cannot be directly done, nor indirectly by means 
of regulation. A rule apparently fair on its face and 


-reasonable in its terms may, in fact, be unfair and 


unreasonable if it operates so as to give one an ad- 
vantage of which another similarly situated cannot avail 
himself. 


4. The trial court was right in holding that the 
railroad company must make reparation by paying for 
the elevation of grain in those cars not returned in 43 
hours, because they belonged to the switching company, 
or to a road which had a direct connection in the 
switching territory (2 a), and in those which when 
emptied were routed so that the home road participate? 
in the freight rate (2 b). 
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But while elevators off the tracks of the Union 
Pacific cannot be affected by unreasonable rules tending 
to deprive them of just compensation, neither can they 
disregard the obligation promptly to unload, so that the 
cars might be put in service as soon as practicable. 
This was conceded by the defendants in error, and they 
accepted the ruling that they were not entitled to 
recover for elevating grain out of some 200 cars, which 
could have been unloaded and returned in a much shorter 
time, but which they detained beyond the 48 hours. 

Judgments affirmed. 

Mr. Justice McKenna and Mr, Justice Hughes con- 
cur in the result in view of the decision in I. C. C. 
vs. Peavey, — U. 8S. —. 


Wants Control of N. Y.0. & W. 





Albany, N. Y., December 15.—Important applications 
providing for the acquisition of stock of the New York 
& Harlem Railroad Company and the New York, Ontario 
& Western Railroad Company by the New York Central 
& Hudson River Railroad Company have been filed with 
the Public Service Commission, Second District. 


The petition for authority to purchase the stock of 
the New York & Harlem Railroad Company recites that 
the New York & Harlem Railroad Company owns a 
main line of steam railroad extending from Forty-second 
street in the city of New York to Chatham, N. Y., a 
distance of 127.45 miles, with branch lines 9.03 miles, 
and also owns a street railway in the city of New York 
10.22 miles in length. The capital stock issued and 
outstanding consists of 173,121 shares of common stock 
and 26,879 shares of preferred stock, each share of the 
par value of $50, none of which is owned by the New 
York Central. It has outstanding $12,000,000 of 3% per 
cent mortgage bonds due May 1, 2000. 


A separate petition of the New York Central asks 
permission to expend $5,000,000 of $10,000,000 now on 
hand unexpended of the proceeds of the sale of its 
notes issued by authority of the Commission on March 
10, 1911, for the purchase of the stock of the New York 
& Harlem Railroad Company at $350 a share. 

The application for authority to purchase capital 
stock of the New York, Ontario & Western Railroad 
Company shows that the capital stock issued and out- 
standing consist of 581,139.8284 shares of common stock 
and 40 shares of preferred stock, each of the value of 


$100, none of which is now owned by the New York - 


Central except 10 shares of preferred stock. Under an 
agreement of January, 1888, the New York, Ontario & 
Western has trackage rights over the West Shore Railroad 
between Cornwall and Weehawken and occupies in com- 
mon with the New York Central the West Shore terminal 
facilities at Cornwall and Weehawken. It is stated 
that the business now being done by the New York 
Central over the West Shore between Oneida and 
Cornwall is very heavy and has been constantly increas- 
ing during the last few years, and it will be possible to 
send a part of that business over the line of the New 
York, Ontario & Western Railroad between those points, 
and by so doing, increase the efficiency of the service 
and at the same time relieve the congestion on that 
Part of the West Shore Railroad. 


It is also stated that the New York, Ontario & West- 
ern reaches the anthracite coal regions of Pennsylvania, 
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and its coal traffic furnishes approximately 60 per cent 
of its entire freight revenue; that the New York Central 
has lines extending into the bituminous coal regions of 
Pennsylvania, but has none which reach the anthracite 
fields, and it is dependent upon other railroads for such 
anthracite coal business as it carries over its line. 

The stock of the New York, Ontario & Western 
Railroad Company is listed in the New York Stock Ex- 
change, but there have been no quoted sales of the 
preferred stock during the past year. The price of the 
common stock during that period has varied from 37% 
to 46%, those being the highest and lowest quotations 
during the year. The New York, New Haven & Hart- 
ford Railroad Company now owns 22 shares of the pre- 
ferred stock and 291,600 shares of the common stock of 
the New York, Ontario & Western, and the New York 
Central has, subject to the approval of the Commission, 
agreed to purchase the same, paying therefor $13,108,- 
397.62 in its 50-year debenture bonds for that amount 
dated July i, 1911, bearing $583,232 annual interest. “ 

Because the lines of the New York, Ontario & 
Western Railroad Company connect with and are supple- 
mental to those of the New York Central and reach the 
anthracite coal fields and other territory which is not 
now served by the New York Central, the Commission 
is asked to grant the petition, 

The Commission is also asked by the New York 
Central, in a separate petition, for permission to issue 
its 50-year debenture bonds to the amount of $13,108,- 
397.62, for the purchase from the New York, New Haven 
& Hartford Railroad Company of the preferred and 
common stock now held by that company. 

Hearings on the applications have been appointed 
to be held at Albany on December 19. 





Average Car Earnings Up 





Figures for August freight car balance and per- 
formance, compiled by the Committee on Relations Be- 
tween Railroads of the American Railway Association, 
show increases in mileage, loading and earnings as 
compared with July, although the performance was less 
favorable than in August, 1910. 

“With the same per cent of cars on line,” says the 
committee, “the average miles per car per day increased 
from 21.9 in July, 1911, to 22.9 in August, 1911, and the 
per cent of loaded mileage increased from 67.7 to 69.6, 
indicating the increase in traffic. 

“There are also increases in the average tons per 
loaded car and the tons per car per day, the former 
increasing from 21.1 in July, 1911, to 26.1 in August, 
1911, and the latter increasing from 317 to 350. The 
ton miles per car per day, excluding surplus cars, show 
an increase of 25 tons over the preceding month. 

“The average daily earnings of all cars on line 
increased from $2.17 in July to $2.39 in August and 
the same item, excluding surplus cars, shows an increase 
from $2.44 to $2.61.” 


The roads reporting have a mileage of 227,044 miles, 





ISSUES EXPORT PRIMER. 
The Western Express Company has issued an “Ex- 
port Primer,” a booklet containing, in condensed form, 
information on how to mark and ship traffic to Canada 


and the necessary manifests and invoices that must be 
filled out. 
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INCREMENT VERSUS RATES 


Shall Railroads Be Paid for Something to Which 
They in Nowise Contributed? 


— 


BY WARD PROUTY, 
Special Examiner, Interstate Commerce Commission. 





In the number of THE TRAFFIC WorRLD, dated De- 
cember 2 is an article entitled, “Unearned Increment 
vs. Rates. The proposition there discussed is prac- 
tically this: If the governmental authority takes cog- 
nizance of unearned increment in fixing railroad valua- 
tions for taxation purposes, must it be considered in 
determining reasonable rates? 

The state of Ohio was taken as an example, since 
the administration has been quite active in the matter 
of taxation as applied to railroads, it being stated that 
to-day the tax bill of roads in that state is higher by 
$1,638,260 than it was a year ago. The point is made 
that when Ohio comes to fix a valuation upon the 
property of the railroads for the purpose of making rates 
it will not lie in the mouth of any Ohio official to say 
that the valuation made for taxation purposes is not 
the true one. 

Something is said in this connection about the Penn- 
sylvania terminal in New York to the effect that it 
never would have been built had it been understood that 
its property was to be considered as not increasing in 
value. 

The closing paragraph of the article has the follow- 
ing sentence: 

“Every dollar of unearned increment value 
upon which the Pennsylvania and other rail- 
roads have been required to pay taxes is a 
substantial brick or~stone in the foundation 
upon which rates are based.” 

It is somewhat beside the question to say at the 
present time that railroad rates are founded upon this 
unearned increment value, for the reason that this 
question has not yet been passed upon by the Com- 
mission. 

If the railways of this country succeed in securing 
a valuation of their properties, such valuation could 
either be used for the purpose of rate making or as 
a basis for the purchase of the roads. Taking the latter 
view, it is interesting to note what foreign govern- 
ments have said and done concerning this proposition. 


Switzerland at the very outset provided in its con- 
cessions to her public carriers for the purchase of their 
property at the end of a specified period, and fixed as 
a working basis for such purchase the net earnings 
and actual capital invested, The government brought 
the question before the public for a final determination. 
In the discussion it was urged, as is now being urged 
in this country, that the purchase should be honestly 
effected without violating vested rights of shareholders 
in the railways, it being the view of those who were 
in principle opposed to the purchase that a law, which 
the state had passed dealing with railway accounts, 
arbitrarily modified for the state’s advantage the fran- 
chise granted to the railways, the franchise being 
termed a bilateral contract bearing the state’s seal. 
Supporters of the law denied the assertion that the 
franchise constituted a contract of this bilateral char- 
acter. According to them, railway franchise is a law 
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and act of sovereignty by the state which creates 
certain rights, but a law which the state has always 
the power to modify so long as it violates none of these 
acquired rights and they maintained that the law dealing 


with railway accounts and statements violated no 
acquired right. Subsequently, when submitted to popular 
vote, the latter view was adopted by a large majority 
of the electors. 

Franchises are special privileges conferred by the 
government on individuals and which do not belong to 
the citizens of a country generally or of right. In its 
broad sense the word “franchise” is sometimes used to 
denote all of the rights, powers and privileges of a 
corporation, especially those essential to its operation 
and management and to make the grant of value. It is, 
in other words, a grant to the corporation of the 
capacity to exercise a part of the powers of sovereignty 
for the purpose of making a pecuniary profit to itself. 

The Pennsylvania Railroad Company, in the exer- 
cise of its franchise rights, to use the words found in 
its charter, may sue and be sued, plead and be im- 
pleaded in courts of record, purchase, hold and enjoy 
lands in the name of said company and do certain 
other things which an individual could do, but it also 
has given it, under this franchise, the power of eminent 
domain which is a power inherent in the sovereign body. 

It would seem to be a perfectly proper and lawful 
thing to tax the Pennsylvania Railroad for the privilege 
of exercising the powers granted by this franchise, they 
being necessary in the management of that company and 
of great value to it. On the other hand, it would seem 
somewhat absurd to say that when you come to fix the 
rates of a railroad or to purchase the same that you 
should pay for something which is already your own, 
but for the time being exercised by an agency created 
by you. 

Supposing a railroad company with a capital of two 
million dollars values its franchise at a million, and 
adds another million as representing the unearned 
increment, making a total of four million, is taxed on 
this basis, can it be well said that because the state has 
seen fit to say nothing about the unearned increment 
it is estopped from saying, in the future, that this item 
shall not be considered as a basis for making rates or 
for purchase? 

An examination of the history of railroads in other 
countries than our own will show that, while different 
methods of purchase have: been adopted, the majority, 
if not all, have negatived the idea of paying for some- 
thing which the railroad itself has in no wise contributed 
to. Even when the governments have seen fit to go 
into the open market and purchase a controlling sinterest 
through the medium of stock ownership it has dis- 
counted the market value by a substantial margin and 
such discount has generally been agreed to by the 
owners of the stock. 


What is said in the article referred to about the 
building of the Pennsylvania terminal in New York 
reminds me of the answer given by President McCrea 
at the hearing before the Commission in the recent rate 
advance cases, When asked why his road built this 
terminal, he answered: “For the same reason that 
the United States government builds the Panama Canal.” 
What was intended by that answer is open to some 
speculation. The United States built the canal in order 
to control the situation. Possibly the Pennsylvania built 


its terminal for the same reason. 
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MUST CONSIDER ALL PHASES 
Cost of Transportation Must Be Studied in Its 
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Entirety to Reach Sound Conclusions 


BY FREDERIC A. DELANO, 
President, Wabash Railroad Company.* 





As long as 300 years ago, Sir Francis Bacon had 
pointed out that the sources of wealth of any nation 
were: First,. its productivity, in other words, the 
productive capacity of its natural resources; second, 
the manufacture of raw materials into a form more 
useful to and usable by man; third, the vecture, or trans- 
portation, from the point where they were produced or 
manufactured to the point where they could be used. 
This statement may be tabulated for convenient refer- 
ence, as follows: i 


From Tillage of the 
From the Productive- Soil. 


ness of Natural Re-< From Mines and Quar- 
sources. ries. 


. From Forests. 
From the Manufacture 
a or Adaptation of Raw 

Materials. 


From the Vecture or 
Transportation of Raw 
and Manufactured Ma- 
terials. 


This very simple and fundamental statement is 
worth bearing in mind. No nation can grow rich if it 
consumes more than it produces, and lavish expenditure 
—as economists have realized for a long time—is never 
an index of growing wealth. Some economists, for 
example, have pointed out that in times of severe stress, 
following great wars or famines, the increase in the 
wealth of the nation has been much greater than in 
so-called “good times,” 

Adam Smith, the father of modern political economy, 
writing 150 years ago, pointed out that the world is 
divided as between productive and non-productive con- 
sumers, showing also how it was necessary in primitive 
times for every able-bodied man and woman to aid in 
the production of wealth, whereas in the more civilized 
times only one individual in five, or six or seven, was 
a producer. 

It is my purpose in this paper to deal with trans- 
portation as one of the fundamental means of wealth 
creation, and to illustrate its growth, its necessity and 
its future possibilities, 


II. 


The Nature of Transportation Service, 

Transportation is a service. It is intangible. Un- 
like other forms of produced wealth, while it adds to 
the value of a commodity, it is not an entity which can 
be stored up or manufactured with regularity and sold 
at convenience. Transportation, in other words, is a 
service which can only be sold at the time it is required. 
In many periods, and for long-continued periods, trans- 


portation capacity may be far in excess of the require- - 


ment, and yet it cannot be manufactured if not wanted. 
The obvious result of this is that, while there may be a 
great over-production of transportation capacity, there 
hever can be an actual over-production of transportation. 





*A paper read before The National Business League of 
America, ‘Chicago, December 12, 1911. 
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III. 


There are three principal forms of transportation 
service, the importance of which so far exceeds that of 
all other forms that they only need be considered in a 
discussion of the question. These are: 

(a) Transportation by water. 

(b) Transportation by street or highway. 

(c) Transportation by rail. 

This statement may be conveniently tabulated as 
follows: 


Natural Water-_) Ocean 
ways Lakes 
Rivers 
By Water.... 
Canals 
| Artificial Wa- Can 
a analized 
. eee Rivers 
Oe Ka 


By Animal- 


drawn Vehic- 
Streets les 


" By 
Transportation. r. High- 


By Motor-drawn 
Vehicles 


Steam Railways 

By Railway.... 
U Blectric Rail- 
ways 

The development of each of these three methods 
has been very marked in recent years, and in no country 
more so than in the United States. We may safely 
lay down certain general conclusions in respect to these 
three methods of transportation. Each has its proper 
sphere and its peculiar function to perform in the life 
of the community and, while these may overlap one 
another to a limited extent, any marked distortion of 
them must be productive of an economic waste. 

Transportation by Water. To be economical, this 
mode of transportation requires the use of very large 
units. The 1,500-ton barge in canal and river trans- 
portation, the 12,000-ton boat in lake navigation, the 
45,000-ton vessel in ocean navigation are, it may be said, 
the “last word” on the subject. 


It is easily seen that this means of transportatiom 
is the least flexible. The size of the units required for 
economical operation and the cost of providing suitable 
docking facilities bring this about, 

Transportation by Street or Highway. Under this 
head we include animal-drawn and motor-driven vehicles, 
The three-horse dray, the five and seven-ton motor 
truck are the latest developments of this method. This 
is the most flexible means of transportation. It adapts 
itself to any convenient size of unit; but even the largest 
unit possible is decidedly smaller than those which can 
be most advantageously used in either of the other 
methods of transportation. 

Transportation by Rail. We include in this grouping 
steam and electric traction on what are universally 
In point of the size of economical 
units and in flexibility of distribution, rail transporta- 
tion plainly falls about midway between water and 
highway transportation. The greatest advances in rail 
transportation in this and other countries have come 
since the adoption of a uniform gauge of track and a 
uniform type of car construction. The ability to over- 
come grades, pierce mountain ranges and cross streams, 
or the facility of reaching the factcry, the receiving 
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and shipping platform, have all contributed largely to 
its rapid development. The English, German and French 
railways have, to some extent, even greater flexibility 
than our own; but this is gained at the expense of using 
much smaller transportation units, the result being a 
net loss to the community as a whole. Speed and 
regularity are in favor of railway transportation, and 
have contributed to the development of high class 
business. 

The Size of Units. If there is one thing proved 
more certainly than any other (and this applies to all 
methods of transportation), it is that the largest unit 
which can be conveniently used is invariably the most 
economical. Thus, in ocean traffic the only thing which 
limits the size of vessels is the depth of water in our 
great harbors, the ability to maneuver very large ves- 
sels in contracted channels, and last, but not least, a 
volume of business sufficient to load vessels without 
excessive delay, In the same way, on our steam rail- 
roads, the only thing which is limiting the size of cars 
is the width and height of clearances, the safe maximum 
wheelloads and volume of business sufficient to make 
the loading and unloading of cars possible without too 
much loss of time. 

In passing, it may be said that in rail transportation 
there are two units—the car unit and the train unit, In 
respect to both of these, all progress in the direction 
of increased efficiency has also been in the direction of 
«constantly enlarged units. Furthermore, the constant 
increase in the wages of engine and trainmen has acted 
as an added spur towards the adoption of larger units. 

In respect to street and highway transportation 
it is eaually true that each increase in the size of the 
unit, where conditions favor it, effects an economy. Thus, 
the two-horse dray has generally replaced the one-horse 
cart; the three-horse dray, in turn, has replaced the two- 
horse wagon, and now the large capacity motor truck 
bids fair to displace the horse-drawn vehicle—not wholly, 
but wherever the length of the haul and the volume of 
the business warrant. 

IV. 


The Separate Functions Which Each Means of Trans 
portation Should Perform. 


It is sufficiently apparent, from what has gone be- 
fore, that each method of transportation has its own 
separate and peculiar field. While these three depart- 
ments lie adjacent to each other, in the main they are 
entirely separate and distinct. None of them can usurp 
the functions or trespass upon the territory of the other 
to any great extent without entailing an economic loss. 
It is important that this should be clearly understood, 
and that neither prejudice nor sentiment should be 
allowed to sway our judgment or influence action cal- 
culated to destroy the resultant benefits of such an 
understanding. We are dealing wholly with facts, and, 
insofar as it is necessary to form opinions, there are 
ample facts on which to base them. It is my purpose to 
point out the respective fields which these methods of 
transportation must properly fill, and, judging from the 
history of the past, to formulate the limitations which 
may fairly be said to circumscribe them. 


IV (A). 


Beginning with Water Transportation. It is quite 


obvious that this must be divided under three general 
headings: 
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Ocean Transportation, 

Lake Transportation. 

River or Canal Transportation. 

As pointed out in a report made by the chief 


te 


engineers of the United States, the cost per ton of 
lading capacity for a vessel in ocean service is approx- 
imately $71. Measured in a similar way, the cost per 
ton of lading capacity for a lake vessel is $41.50; and 
the cost per ton of lading capacity for a canal or river 
vessel, $12. Because interest on the investment and 
marine insurance form an important item in the cost of 
transportation, and, therefore, in the rates charged, it 
is uneconomical to employ an ocean-going craft in lake 
or in river navigation, or to employ a lake vessel in 
river or canal navigation. The larger the unit, the 
greater its disability for the economical distribution of 
freight. Thus, ocean-going craft discharge their car- 
goes at New York, although many of them could safely 
navigate the Hudson and distribute their cargoes. Lake 
boats of the older and smaller types coming into the 
Chicago River used to call at various docks to receive 
and distribute their loads. The larger the unit, the less 
advantageous does this become, and in connection with 
modern lake vessels we see lighters employed to collect 
and distribute the cargo. 

The cost of water transportation is not generally 
known. A considerable share of it is borne out of general 
taxes in the form of governmental expenditures for the 
maintenance of harbors, dock facilities, river improve- 
ment work, lighthouse service, life-saving stations, the 
exemption of taxes on vessel tonnage, ship subsidies, 
etc. So far as natural waterways are used, especially 
where the maintenance and improvement expense is 
small as compared with the tonnage, the cost is very low. 


The economy resulting from the use of large units 
is particularly great in the handling of heavy and bulky 
commodities moving in large quantities. Thus, coal, 
iron ore, grain, barreled freights, baled freight, such as 
cotton, wool and cloth, can all be handled with modern 
machinery at a minimum of expense at points where 
special machinery or facilities for such handling exist, 
But where the lack of such facilities or the character of 
the freight call for a great deal of manual labor, the 
economy of water transportation may be readily ab- 
sorbed or even overbalanced by the expense of handling 
on and off the vessel, and the more expensive but more 
flexible rail transportation becomes more advantageous. 

Occasionally, we read a wonderful tale of the econ- 
omy of water transportation. Thus, we are told of a 
string of coal barges towed with the current down the 
Ohio and Mississippi Rivers from the coal fields in 
Pennsylvania to the market in New Orleans. The bare 
cost of such transportation is a mere nothing. It is as 
if we should compare the cost of moving a 5,000 or 
7,000-ton train down grade from the mines to tidewater, 
as has been done in special cases, with the average cost 
of operating the railroad, The expense of bringing 
back the boats up the stream is-as much an element 
of the cost of the service rendered as the return of the 
cars is on the railway. The cost of service the year 
round, under unfavorable as well as favorable conditions, 
must be taken into consideration in determining ‘he 
average cost of any form of transportation. 

On a railway the maintenance of the roadbed and 
equipment and the general expenses of administration 
absorb 65 per cent of the costs of operation; only 35 
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per cent (represented by transportation expense) are 
required to pay for the actual movement of the trains. 
In water transportation, as already pointed out, by far 
the largest portion of the maintenance expense is paid 
for out of public funds. Even the interest on the public 
moneys invested in the waterway improvements is 
porne by the whole people and is not generally con- 
sidered as a part of the cost of water transportation. 
Only a careful study of all the facts and the proper 
consideration of all the elements of ultimate cost can 
determine whether inland transportation by water or rail 
is in reality the cheaper. 

In many cases, however, there is no choice. Our 
transocean traffic can be moved only by vessel, and our 
transcontinental traffic can be moved only by rail. In 
the case of coastwise business there is a choice, and 
the advantages of water transportation for the heavy 
and bulky freights not requiring costly distribution are 
at once apparent. Where rail transportation gains the 
advantage, it is wholly by reason of its smaller units 
and its greater flexibility of distribution. 

When it comes to interior transportation, there is 
obviously an opportunity for a difference of opinion. 
Here the monest, dispassionate citizen, the true states- 
man, the intelligent engineer demand the fullest in- 
formation, They want all the facts, and they want them 
stated without partiality or bias. 

It is necessary to the life of the business that in 
the case of rail transportation, the carrier should include 
in his rates the cost of transportation, a fair allowance 
for the up-keep of his property, taxes, insurance and a 
reasonable profit on the money invested in the under- 


taking; but in water transportation many of these 
expenses are borne as a public charge, In the case of 
artificial waterways, interest on the first cost alone, 


when divided by the tonnage handled, amounts to a 
very substantial figure. The disregarding of this element 
of cost in some cases is justifiable; in other cases not. 
No general rule can be laid down. 


There is always danger in letting such questions be 
settled by sentimental or prejudiced considerations. Thus, 
the writer heard a leader in Congress and the governor 
of one of our greatest states say that the expenditures 
of public funds in enormous amounts on the improvement 
of great rivers was justified, even though not one ton 
of freight availed itself of the facilities created. This 
is the most common and probably the most effective 
argument in favor of internal waterway development, 
but is this good sense? Is it good economics? Let us 
not lose our heads in the discussion of questions of such 
grave economic importance, but give thoughtful con- 
sideration to the actual facts as they really exist and 
as they affect the gobd of the whole people. 


That railway managements, like other commercial — 


undertakings, realize the force of the principle that 
“half a loaf is better than no bread,’ goes without 
Saying. It’ is no argument against a railway corporation 
that rates in territory parallel to or competing with 
water transportation are lower than those where such 
competition does not exist. It would be equally true if 
the government undertook the manufacture or sale of 
aly commodity without profit or at less than cost, it 
would break the price of that commodity; and it is 
equally true that the manufacturer or merchant who, 
by reason of government competition, had to sacrifice a 
large share of his profit on the sale of some commodities 
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would be compelled to average up by making a larger 
profit on the remainder of his business. 

Many waterway improvements are justifiable, The 
moderate deepening of a large river system, so as to 
give river barges their greatest range of operation is 
decidedly desirable. The Mississippi River and its 
tributaries can be made available for a standard type 
of craft, say 1,500-ton barges, having a draught of from 
3 to 6 feet, and serve thereby a mileage of 16,300 miles, 
The question of the best available depth, size of boat, 
etc., is like the question of the gauges on the railways. 
Over fifty gauges have been tried, but the old English 
wagon gauge of 4 feet 8% inches, first adopted by 
Stephenson, has become wellnigh universal. Much of 
the business of the country could be done more 
economically on a 6-foot gauge, or even on the 7-foot 
gauge recommended by the far-seeing Brunel, the en- 
gineer of the Great Western Railway of England, and 
the builder of the “Great Eastern,” but the advantage 
of a uniform standard over an entire continent out- 
weighs the special advantages of a locality. 


IV (B). 
In the case of railway transportation, it is obvious 
that its field is more restricted where it comes in direct 


competition with water transportation than where it 
has the field to itself. 


In the United States, more than in any other country, 
wholesale and long-distance rates have been made with 
the idea of developing business. This is instanced by 
our commodity rates, our transit and fabrication rates 
and our low carload rates, as compared with L. C. L. 
rates, . 


Sometimes it is argued that railways have gone too 
far; and, doubtless, they have gone farther than a 
benevolent despot would have gone had he considered 
the benefit of the community as a whole and the rail- 


ways as a whole. Each railway fought for its own. 
territory, 


Railways, more than any other form of 'transporta- 
tion, have broken down distance. They have put the 
distant, producing center practically on a parity with 
that nearby. In doing this they have broken down 
monopoly, and have fostered competition. A man’s 
dinner table is supplied with food from a range of 
easily 500 to 3,000 miles and he is scracely aware of it. 
There is not a large city that could exist a week without 
transportation, so dependent have we become upon 
distant sources of production. 

An important feature of railway transportation which 
is not a characteristic of any other form of transporta- 
tion is that it is solely and exclusively a public service, 
regulated by public authority in all countries where the 
railways are not actually owned as well as managed by 
the government. In other words, carriage—or “vecture,” 
as Bacon called it—by rail is only by a “common car- 
rier,” whereas a very large part of the carriage by water 
and highway is not by the “common carrier,” but by 
the private carrier, the “chartered carrier,” the owner 
of the freight. The Interstate Commerce Commission 
of the United States takes very serious exception (and 
properly so, I think) if the carrier has an ownership 
or an -interest in the freight he transports, and yet in 
the case of both water and highway transportation, that 
condition of affairs is the rule, rather than the exception. 
The cost of rail transportation is often quoted at 
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something over 7 mills per ton mile. This oft quoted, 
but. misleading figure, represents the average rate over 
the entire railway mileage of the country—over 240,000 
miles. It is a rate arrived at regardless of commodity, 
distance hauled, service rendered, etc.; a sort of higgledy- 
piggeldy averaging of oranges, apples, metals, turnips 
and coal! 

To compare rail rates with water or highway rates, 
it is important to compare rates for similar distances 
and on similar commodities, and to add in the case of 
water rates, the money expended from public funds. The 
terminal expenses are important in any case, and it 
makes a good deal of difference whether they are spread 
over a distance of 100 or of 1,000 miles. Obviously, the 
earriage of heavy bulk freights by water cannot be 
compared with the carriage of high class commodities 
over mountain ranges. The character of the service 
must be taken into consideration, 

The force necessary to pull a given load on a rail- 
way track has been accurately determined. Similar in- 
formation with respect to the movement of canal boats 
and sea-going vessels has been worked out, but the data 
regarding it is less available and complete. In a general 
way, it may be stated that in the case of rail trans- 
portation the power required to overcome the resistance 
increases moderately as the speed increases, whereas, 
in the case of the vessel moving through water, the 
power necessary to overcome the resistance increases 
rapidly with each increment of speed. 


While it appears that the power necessary to move 
a given load through slack water is less than that re- 
quired to move a similar load, mounted on wheels, on a 
smooth and level track, this fact applies only to loads 
moving at speeds of less than four miles per hour. At 
sspeeds above four miles per hour, rail transportation 
gains rapidly in economy of power required in comparison 
with water transportation. This does not mean that 
Water transportation must necessarily be limited to 
speeds as low as four miles per hour any more than it 
means that the speed of railroad trains must necessarily 
be limited to their most economical limit (approximately 
ten miles per hour), but it does illustrate the limitations 
of the different modes of transportation and the field 
properly occupied by each. 


IV (C). 


Highway or Street Transportation. This is the oldest 
form of transportation, yet the one which to-day has 
received the least public consideration as an economic 
question. Perhaps this is because it is so much a public 
question that “What is everybody’s business is nobody’s 
business.” To me it appears evident that, as the cost 
of gathering and distributing the freight to and from 
the railway is frequently quite as much as the railway 
freight charge (and in the aggregate the total is prob- 
ably greater), it must follow that, a reduction of this 
cost is just as important and far-reaching as a reduc- 
tion in freight rates. 


Here is a subject which, scientifically, is in its 
infancy; little or no data is to be found, at least in 
this country, on the subject of the cost of drayage, and 
the wages in this country are so much higher than in 
Europe that European experience is of little value. How- 
ever, we do realize that better roads and large units 
will produce some marked economies; and yet, in this 
great State of Illinois, the question of highway improve- 








THE TRAFFIC WORLD AND TRAFFIC BULLETIN 





Vol. VIII, No. 25 










ment is still, to all appearances, considered to be of 
very minor importance, To my mind, no more important 
work awaits the men of this organization than the study 
of the question of highway and street transportation, 
to determine the part it plays in the cost of our food 
and clothing; in short, of our cost of living. Much 
attention has been paid to railway and water trans- 
portation; very little to highway and street, transporta- 
tion; yet it can be shown that in many cases the latter 
is quite as much a public question as the former, 


Conclusion. 


The question of the cost of transportation to the 
public must be studied in its entirety in order to reach 
as a whole. It is not sufficient to analyze only one 
any sound conclusion as to its effect upon the community 
branch of the subject and disregard the others. The 
co-relation of the various methods must be thoroughly 
understood in order to secure from each of them the 
greatest benefits which it is capable of conferring. 


Ransdell Answers Willard 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 
Washington, D. C., December 15.—If President Wil- 
lard of the Baltimore & Ohio desires it, he may get up 
an interesting talking match with Representative Rans- 
dell of Louisiana, president of the National Rivers and 
Harbors Congress, on Mr. Willard’s suggestion, or warn- 
ing, to the governors of western states, given last Friday 
night, that the next period of great industrial activity 
may find the railroads unprepared, because they lack 
equipment and new mileage. 


“The return of the disastrous conditions of 1906-7, 
which seems to me absolutely certain if we depend 
solely on the railways to carry our freights, is one of 
the main reasons why we are urging the improvement 
of waterways,’ said Mr, Ransdell before leaving for 
Louisiana to take up again his campaign for nomination 
to the Untied States Senate in place of Senator Foster. 


“The fleets of barges on the Ohio and Mississippi rivers 
carry coal from Pittsburgh to New Orleans in quantities 
and at a speed which is entirely beyond the powers of 
the railways.” 


“The development of the country is being hindered 
by the inadequacy of its transportation facilities and 
can never go forward at full speed until our railways 
are supplemented by a great connected system of water 
ways. 

“Mr, Willard appeals for a better understanding be- 
tween the railways and the people. I beg to suggest to 
him that one thing that would help toward this end would 
be for railway men to stop their opposition to the im- 
provement of waterways. If there was any one thing plainly 
manifest at the great convention of the National Rivers 
and Harbors Congress just closed it was a growing im- 
patience on the part of the business men of the country 
with the attitude of railways upon this question. Water: 
ways existed before railways were heard of, and the 
charters granted to railways were never meant to give 
them a monopoly of all transportation. All experienc? 
shows that waterways do not injure railways, but that 
they share fully in the prosperity which waterways 
create.” 
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AGAINST FEDERAL CONTROL 


Securities Commission Believes National Regu- 
lation of Stocks and Bonds Impracticable 
—Publicity Advocated 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., December 15.—The railroad se- 
curities commission, headed by President Arthur T. Had- 
ley of Yale, has reported that it would be practically im- 
possible at this time to place issues of railroad securities 
under federal control, 

The commission recommends that enforced publicity 
for all railroad financing is the most effective weapon 
against stock “watering” the government has at its com- 
mand. 

The commission, which consisted of President Had- 
ley, Interstate Commerce Commissioner Meyer, Secretary 
of the Interior Fisher, F. N. Judson of St. Louis and 
F. Strauss of New York, began work in the autumn of 
1910. Public hearings were held, and Chairman Hadley 
studied the problem abroad. The commission’s report is 
distinctly adverse to the legislation proposed in the rail- 
road bill. President Taft, in transmitting the report to 
Congress Monday, declared he heartily concurred in the 
recommendations. 

The commission’s principal conclusions are: 


That any attempt by Congress to adopt the policy 
of federal regulation, to the exclusion of state regula- 
tion, would be premature. 

That for the present state authorities should make 
a concerted effort to harmonize existing requirements. 


That Congress should prepare for the future by giv- 
ing consideration to a federal incorporation act which 
would permit interstate railroads to exchange their state 
charters for national ones. 


The commission takes the ground that constitutional 
questions involving the scope and extent of federal 
authority are unsettled, and will remain so for some 
time; and that while such a condition exists, to super- 
impose federal regulation upon state regulation would 
add to the conflicts and complexities, which, in the public 
interest, should rather be diminished than increased. 


For the present the commission recommends that 
complete publicity be required to surround all issues of 
securities, and that any interstate railroad issuing stocks 
and bonds to be required to furnish to the Interstate Com- 
merce Commission a full statement of the details of 
the issue, the purposes for which the proceeds are to 


be used, and an accounting for the expenditures of such 
proceeds, 


“If full publicity be given, we shall lessen the fraudu- 
lent creation of debt,” says the commission. “It is the 
degree of publicity, rather than the stringency of the 
law, which gives to the people any real protection. A 
stringent law, inadequately enforced and secretly evaded, 
is the worst thing that can possibly be offered to the 
public, because it gives color to claims which have no 
foundation in fact.” 

In cases where it is found that the issued securities 
exceed the physical valuation the commission is not in 
favor of forbidding further issue until the deficiency is 
Made up, because the principle, if generally applied, 
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might prevent railroads from securing capital necessary 
for the service of a community, 

The commission does not approve of any unqualified 
proposition to prohibit ownership of stock of one road by 
another. To do so, the report says, would involve too 
much disturbance of existing relations, whatever may 
be the evils attendant upon such holdings. It is recom- 
mended, however, that wherever a group of men or com- 
panies has bought a majority of stock in a road they 
may be properly required to buy the minority at the 
same price. 

The commission views efforts to squeeze out water at 
this late day as impracticable. “An attempt,” it says, “to 
scale down old securities is clearly out of the question. 
Apart from the obvious constitutional difficulties of such 
a course, considerations of public expediency of themselves 
forbid it. 

“Whatever alternative we adopt, any disturbance but 
a voluntary one of the existing amounts or status of bonds 
or stocks validly issued is clearly inadmissible; and in gen- 
eral there should be as little disturbance as possible of the 
relations to-day existing between different classes of secur- 
ity holders. Confusion and litigation which would resuit 
from the attempt to disturb them would outweigh any 
possible good to be obtained.” 

“If we were ready to substitute exclusive federal con- 
trol for the jurisdiction of the several states over their 
railroad corporations,” reads the report at another péint, 
“much could be said in behalf of the establishment of a 
national authority to supervise both the issuance of stocks 
and bonds and the actual expenditure of their proceeds. 
But, apart from the constitutional difficulties which might 
stand in the way of such a procedure, your commission is 
of opinion that, as a mere matter of expediency, the time is 
not ripe for any such immediate or forcible transfer of 
jurisdiction. 

“In place of any added federal requirements concerning” 
payment for capital stock, your commission recommends 
the adoption of provisions regarding publicity which will 
show the actual facts regarding stock and bond issues in 
the several states and the consideration received therefor. 
Any railroad doing interstate business which issues bonds 
or stocks should be required by statute to furnish the In- 
terstate Commerce Commission, at the time of the issue, 
with a full statement of the details of the issue, the amount 
of the proceeds, and the purposes for which the proceeds 
are to be used, followed in due time by an accounting for 
such proceeds. 

“Two courses lie open before us in our effort to secure 
publicity regarding railroad securities: Either to require 
the express sanction of some administrative body before 
such securities are issued, or to rely on general statutory 
provisions under which the directors may issue such securi- 
ties and be held responsible for their proper use. In the 
case of either of these alternatives, the accounting required ° 
must be full and adequate in every respect, and the Inter- 
state Commerce Commission or other administrative au- 
thority must be empowered to do whatever may be neces- 
sary in its judgment to secure compliance with the statute 
and to prevent injury to the public. Either alternative 
would involve the valuation of property and services when- 
ever such valuation may become necessary in establishing 
the integrity of the financial transactions involved.” 

Coming to the questions of no par stock and stock- 
holders’ rights, the commission, in part, says: 

*We do not believe that the retention of the $100 mark, 
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or any other dollar mark, upon the face of the share of 
stock is of essential importance. The great merit of shares 
without par value is that they are not misrepresentative. 
They make no claim that they are anything but participa- 
tion certificates. Shares either with or without par value 
and whether sold at par or above par or below it should, 
except in cases of consolidation and reorganization, be 
offered in the first instance to existing shareholders pro 
rata.” 

A stock certificate “does not create an obligation to 
pay its face value, nor does that face represent its money 
value as a share. The value varies with the development 
of the property as a whole. If it has been wisely located 
and well managed it will be worth more than the amount 
it represents. If it has been unwisely located, or badly 
managed, it will be worth less than the amount it repre- 
sents. The shareholder chose his investment, elected his 
management and took his risks. If he acted unwisely and 
fares badly, he has no claim that the public should indem- 
nify him. If he did well, the public cannot either rightly 
or wisely fail to recognize and reward his foresight, so long 
as his road is managed with proper regard to the interest 
of the community and for the development of the traffic 
which it carries.” 

Holding companies are not neglected by the commis- 
sion: “There is,” it reports, “a large additional amount 
of railroad securities owned by various ‘holding companies,’ 
which are not, technically speaking, railroad corporations 
and do not make return of their capital to the Interstate 
Commerce Commission, but which control the policy and 
direct the operation of the roads whose securities they 
have purchased. Any artificial stimulus to these intercor- 
porate holdings is a public evil. Where a railroad controls 
the operations of another railroad by owning a majority of 
its stock, or where a holding company controls the opera- 
tions of several roads in the same manner, we have all the 
disadvantages of consolidation, without getting all of its 
advantages. We get the centralization of financial power; 
we do not get all the economy of operation which should 
go with it. 

“Apart from this general danger, we open the way to 
several specific evils. 

“Where a railroad controls the operations of another 
road by the ownership of a majority of its stock, there is 
constant danger that the minority holders will not be fairly 
treated. The road thus purchased has become part of a 
large system, and is operated by the represetitatives of the 
whole system. It is almost certain that the advantage of 
the whole will be preferred to the separate interests of the 
part in matters of operation, traffic and finance. 

“Again, the existence of two or more companies under 
the same management, having separate organizations but 
united control, invites the concealment of financial transac- 
tions by the shifting of charges from one company to an- 
other.” 

Stock dividends are condemned in the following lan- 
guage: 

“Scrip, bond and stock dividends should be prohibited. 
They are commonly justified on the theory that the com- 


pany has in times past put earnings into the property which’ 


it might have divided among the stockholders, and that the 
scrip dividend merely reimburses the stockholders for what 
they have put into the road. But these sums were put in 
either to make depreciation and obsolescence good or as 
actual additions to the property. In the former case the 
capital account ought not to be increased. In the latter 
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case, any such increase gives color to the claim that the 
shippers have been taxed to pay for the improvement of 
the property and that the stockholders have appropriated 
the result.” . 

In the difficulty of dealing with intercorporate holdings, 
the commission finds argument for federal incorporation, 
“So long,” it says, “as different parts of what is naturally 
a connected system of railroads are chartered by separate 
states, there are likely to be artificial obstacles to con- 
solidation; and while these obstacles exist, we shall find it 
difficult either to check the tendency toward increased 
intercorporate holdings or to deal with the evils incident 
thereto. Each case of intercorporate holdings thus fur- 
nishes an added argument for federal charters.” 

The commission takes this stand on the limitation of 
profits: 

“No attempt should be made by statute to limit railroad 
profits to a fixed percentage or to treat a high cash dividend 
as necessarily indicating extortion. Railroad charges must 
be reasonable; but to try to control rates by arbitrarily 
limiting profits is to put the manager who makes his profit 
by efficiency and economy on the same level as the one 
who tries to accomplish the same result through extor- 
tionate charges. 

“Railroad credit is an important asset to the entire 
country and it should not be wasted. In encouraging the 
creation of reserve funds we are only suggesting that the 
present generation shall not be unmindful of its obligations 
to future users of transportation. Sound finance demands 
that the companies should set aside such funds out of 
income, to ‘defray the cost of progress.’ They can thus 
provide against obsolescence or make improvements which 
add nothing to the earning capacity of the property, and 
ought not therefore to be made the basis of increased 
capital liability. 

“The attempt to make the face value of securities 
issued the determining factor in rates would result in put- 
ting a premium on roads which had been speculatively, not 
to say dishonestly, built or managed, by allowing them to 
charge higher rates on account of the inflated capital thus 
produced. 

“We hear much about a reasonable return on capital. 
A reasonable return is one which, under honest accounting 
and responsible management, will attract the amount of 
investors’ money needed for the development of our railroad 
facilities. More than this is an unnecessary public burden. 
Less than this means a check to railroad construction and 
to the development of traffic. 

“In no event can we expect railroads to be developed 
merely to pay their owners such a return as they could 
have obtained by the purchase of investment securities 
which do not involve the hazards of construction or the 
risks of operation. 

“Your commission recommends that the Interstate 
Commerce Commission should have authority and adequa't» 
funds to make a valuation of the physical property of rail- 
roads wherever the question of the present value of these 
roads is of sufficient importance. It is hardly necessary 
to add that your commission does not believe that the cost 
of reproduction of the physical properties, however care 
fully computed, is the sole element to be considered in 
determining the present value of a railroad, or that the 
outstanding securities could or should be made to conform 
to any such arbitrary standard. 

“It is quite possible that the building of additional 
railroad mileage will be far less rapid in the future than 
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it has been in the past, but the capital needed for the 
development and the improvement of the mileage already 
existing is enormous, even if we built no new mileage at 
all. Neither the rate of return actualy raised on the par 
value of American railroad bonds and stocks to-day, nor 
the security which can be offered for additional railroad 
investments in the future will make it easy to raise the 
needed amount of capital.” 

Concerning the issue of stock at par or above it, tha 
report says: 

“We believe that no restrictions except those of pub- 
licity should be placed upon the power of the directors tc 
issue new stock pro rata to their stockholders at or above 
par.” 

In making suggestions relating to publicity, the report 
indicates points upon which amendments to the commerce 
act might be based. On it it says: 

“Every railroad corporation subject to the provisions 
of the act shall file with the Interstate Commerce Cum- 
mission on or prior to the date of issuance of any stocks, 
bonds, notes or other evidences of indebtedness payable at 
periods of more than 12 months after the date thereof, a 
certificate of notification in such form as the Commission 
may from time to time determine and prescribe, which 
shall show: 

“First: The total amount authorized. The number 
and amount outstanding prior to the date of such certificate, 
the amount theretofore retired, the amount undisposed of, 
and whether such amount is held in the treasury of the 
corporation as a free asset, or pledged, and, if pledged, the 
terms and conditions of such pledge. The number and 
amount to be issued and whether to be sold, pledged or 
held in the treasury of the corporation as a free asset, 
if such securities are to be sold, the terms of sale, and if 
any part of the consideration to be received is other than 
money, an accurate and detailed description thereof, if 
such securities are to be pledged, the terms and conditions 
of such pledge. The number and amount remaining unis- 
sued. If the issue is of shares of stock, the certificate shall 
also show the par value, or if the issue is of shares of stock 
that have no specified nominal or par value, the number 
of such shares, and the number of then outstanding shares 
previously issued. 

“Second: The preferences or privileges granted to 
the holders of any such shares of stock, the dates of 
maturity, rates of interest of any such bonds, notes or other 
evidences of indebtedness, and any conversion rights 
granted to the holders thereof, and the price, if any, at 
which such shares or bonds may be redeemed. Whenever 
any securities set forth and describe in any cerificate of 
notification as pledged or held as a free asset in the treas- 
ury of the corporation shall subsequent to the filing of such 
certificate be sold or repledged or otherwise disposed of 
by the corporation, such corporation shall file a further 
certificate of notification to that effect. 

“The provisions in regard to certificates of notification 
Shall apply to notes or evidences of indebtedness running 
for periods of 12 months or less, and to the pledging or 
repledging of stocks, bonds or other evidences of indebt- 
edness to secure such notes or evidences of indeptedness 
running for periods of 12 months or less, except that such 
Certificates may, be filed within 10 days after the issue 
thereof instead of on or prior to the date of such issue. 

“Every such railroad corporation shall furnish to the 
Commission, at such time or times as the Commission 
May require, in addition to its income account, a balanced 
Statement of its receipts and expenditures on capital ac- 
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count, and of the surplus of the income account accruing 
during the period covered by such statement, as well as 
of all other financial transactions that have taken place 
during such period, with whom had, whether in cash, in 
securities or in other valuable consideration. 

“The Commission may also require the carrier to fur- 
nish any further statements of fact or evidence that it may 
deem necessary or appropriate. 

“It shall be the duty of the Commission to enforce 
these provisions, and to make public by appropriate means 
the information received as, in its discretion, it may deem 
proper, and such certificates of notification shall at all 
times be deemed public records and open to inspection. 
The Commission may also require the carrier to compile 
for the information of its shareholders such facts in regard 
to the financial transactions of the carrier for its fiscal 
year in such form as the Commission may direct. The 
carrier may be required by order of the Commission to 
disclose every interest of the directors of such carrier in 
any transaction under investigation. The Commission shall 
have the power to investigate all such transactions and to 
inquire into the good faith thereof, to examine the books 
and papers of carriers, construction or other companies or 
of firms or individuals with which the carrier shall have 
had financial transactions, for the purpose of enabling it 
to verify any statements furnished, and to examine into 
the actual cost and value of property acquired by, or 
services rendered to, such carrier. 

“Appropriate penalties, including fine and imprison- 
ment, should be provided for violation of these provisions.” 


Report Wins Approval. 


As a rule there is satisfaction here with the report. 
Though not yet published, the newspaper extracts indi- 
cate to those interested that, so long as the Interstate 
Commerce Commission is at liberty to take into con- 
sideration all the facts with regard to a railroad im 
reaching a determination as to whether a rate is or 
is not reasonable, there is no real necessity for giving 
the Commission power over the issues of stock and 
bonds made by corporations that are chartered by the 
various states. 


If there have been abuses in the issuance of stocks 
and bonds, it is believed the Commission, in dealing 
with rates made by roads that have “water” in their 
capitalization to what might be called an unconscionable 
degree, can take cognizance of that fact and see that 
the returns earned by those roads are kept within rea 
son. That is a view that seems to prevail among 
members of Congress that are tender on the point of 
state’s rights. It was that tenderness on that point, 
it is believed, that caused the securities commission to 
advise against such an addition to the power of the 
Interstate Commerce Commission. 

Those who believe the Commission has more power 
now than it really needs are inclined to the view that 
the real reason for advocating a scheme of control by 
the Commission is to be found in the view that it is 
the duty of the government to exercise a paternal care 
over persons with money to invest in stocks and bonds, 
instead of following the old rule of allowing the pur- 
chaser to beware when he invests in stocks and bonds. 
The recommendation of the Hadley commission that the 
greatest publicity as to issues of capital is looked upon 
as a concession to that feeling that it is part of the 
government’s duty to see that the parting between the 
unwise man and his money is not too sudden. 
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WANTS EXPRESS LINE DATA 


Commission, Through Attorney Lyon, Submits 
Queries to Be Answered at Next Hearing 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 
Washington, D. C., December 15.—Express carriers, 
parties to the general investigation into rates, accounts, 
revenues and practices now gping on under the direc- 
tion of Interstate Commerce Commissioner Lane, have 
been asked by Attorney Lyon, for the Commission, to 
come prepared at the next hearing, set for January 
29 at New York, to answer questions as to the general 
character of the business and how it should be dealt 
with and to explain certain rules embodied in classifi- 
eation No. 21. 


The order of the Commission in this matter follows: 


“IN THE MATTER OF EXPRESS RATES, PRACTICES, 
ACCOUNTS AND REVENUES. 
“No. 4198. 

“To the Adams Express Company, American Express 
Company, Borough Express Company, Boston & 
Worcester Despatch, Canadian Express Company, 
Canadian Northern Express Company, Dart & Com- 
pany’s Express, Davenport & Mason’s Express, 
Dodd’s & Child’s Express Company, Dunlap’s Ex- 
press Company, Earl & Prews Express, Globe 
Express Company, Great Northern Express Company, 
Knickerbocker Express Company, Manhattan Delivery 
Company, Morris European & American Express 
Company, National Express Company, New England 
Despatch Company, New England Express Company, 
New York & Boston Despatch Express Company, 
Northern Express Company, Pacific Express Com- 
pany, Southern Express Company, United States 
Express Company, Wells Fargo & Company, West- 
cott Express Company, Western Express Company: 


“In connection with the submission of testimony by 
the express companies in the hearing to be held in 
New York City, Monday, January 29, 1912, in the above 
entitled matter, the Commission desires information and 
suggestions from the officials of the express companies 
concerning the following matters: 


1. What should be the basis of return for express services— 

on investment or as messenger? 
. 2. Would it be desirable to have a reasonable minimum 
established, say 25 cents, to be applied upon any shipment until 
the charge per pound, under the 100-pound rate, multiplied by 
the weight exceeds such minimum, in: which latter case the 
charge shall be the amount thus determined? 

8. Would it be desirable to establish a reasonable mini- 
mum, say 26 cents, between all points in the United States 
on packages weighing from 1 to 5 pounds; a minimum upon 
ame 6 to 8 pounds, 9 to 10 pounds, 10 to 15 pounds, 15 to 
0 pounds and from 20 to 50 pounds, in multiples of 10? 

4. Should there be a fixed relationship between express 
and freight rates? If so, should the relation be to the first- 
class freight rate or with relation to the freight rate upon the 
commodity transported? Or should the compensation to the 
railroad bear a relation to freight rates, and the express com- 
pany be allowed a fixed amount for coliection, delivery and 
messenger service? 

5. Is the express rate affected by the competition of trans- 
portation by water? If so; to what extent and where? 

6. Is the express rate affected by competition of transpor- 
tation by means other than water? If so, to what extent and 
where? 

7. Is the express rate affected by so-called ‘“‘market com- 
petition?’ If so, to what extent and where? 

.. What is a reasonable return to the railroad per car- 
mile for the carriage of express matter? 

9. Should the return to the railroad be the same per 
express-car-mile. as per passenger-car-mile? What relation 


should it bear to the car-mile earnings on first-class freight? 
10. What effect has density of traffic upon the expense of 
performing express service? In other words, is or is not the 
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strictly express service greater where the population and busi- 
ness is densest? 

11. Would it be desirable to have all express offices in a 
city receive packages for any destination, the companies trans- 
ferring from one to another in the city? 

12. Should express shipments be forwarded via the most 
expeditious route as to time, regardless of the contractural 
relations between express companies and railroads operating 
between origin and destination? 

13. Should time of delivery be guaranteed? 

14. Should delivery limits be defined in the tariffs? 

15. Explain the handling of business on commission as 
now conducted by the American Express Company. 

16. Should there be one express rate without insurance 
and a higher express rate with insurance? 

17. In the case of C. O. D. shipments, should the express 
companies;-upon failure to make delivery, notify the consignor? 

18. Should there be similar notice, upon failure to make 
delivery, when shipments are other than C. O. D.? 

19. If consignor is to be notified, what should be the form 
or character of such notice? 

20. How much money had your company accumulated up 
to the 30th day of June, 1911, from money orders, travelers’ 
checks, etc., not presented for redemption within one year of 
the date of issue? 

21. What amount did your company disburse in the form 
of commissions on account of money orders for the fiscal year 
ended June 30, 1911? 

22. How much advertising expense did your company incur 
on account of money-order business for the year ended June 
30, 1911? 

23. What proportion of your traffic expense should be 
charged to the money-order business for the same period? 

24. How much income was derived from money-order bal- 
ance on deposit in banks and other financial insitutions for 
the fiscal year ended June 30, 1911? 

25. What portion of the operating expense should be 
charged against the business of money orders, travelers’ checks, 
etc. ? 

26. How many employes are engaged exclusively in the 
money-order business of your company, and what is the aggre- 
gate of salaries paid? 

27. How many employes are engaged partly in the service 
of the money-order business, what are the aggregate salaries 
paid, and what proportion of the time of such employes is 
devoted to the money-order business? 

28. How much of the auditing expense is incurred in con- 
nection with the money-order business? 

29. What was the average daily balance of the money- 
order receipts carried on deposit by your company during the 
years 1909, 1910 and 1911? 

30. What portion of the operating expense should be charged 
against the investment department of the express company? 

31. Does the revenue received for the transportation of 
money in specie compensate the express company for the 
service rendered? 

32. For the year ended June 30, 1911, give (a) the amount 
of revenue earned by the transportation of money; (b) the 
expense that may be charged directly to the transportation of 
money, such as pay to special employes in that service, detective 
service, watchmen, messengers, losses from robbery, defalca- 
tions, and expense of detectives and others on account of 
robberies, etc., and amounts paid for legal service and court 
expenses in connection therewith. 

33. Where joint services are performed by railroad and 
express employes, give for the year ended June 30, 1910, 
(a) the number of such joint employes designated as “express 
employes;”’ (b) the gross amount paid to such employes bv the 
railroads; (c) the gross amount paid to such employes by the 
express companies; (d) the number of such joint employes 
designated as “railroad employes;’’ (e) the amount paid to such 
employes by the railroads; (f) the amount paid to such employes 
by the express companies. 

34. If the company has for any period of time at any place 
ascertained the number of all packages actually handled by ve- 
hicles, including revenue freight packages, money packages, 
deadhead packages, and return empty containers, picked up as 
well as delivered, give full details of such statistics, including, 
(a) the place; (b) the period; (c) the pieces picked up: (d) the 
pieces delivered; expenses thereof, including, (e) stable rent; 
(f) light; (g) heat; (h) power; (i) feed and bedding; (j) vet- 
erinary service; (k) hire of horses and vehicles; (1) stable sup- 
plies and expenses; (m) harness and harness repairs; (n) main- 
tenance of vehicles; (0) maintenance of stable buildings and 
grounds; (p) salaries of wagon employes, including helpers; 
(q) salaries of stable men; (r) shoeing of horses; (c) extra 
cartage; (t) depreciation of horses; (u) depreciation of stable 
and vehicle equipment; (v) all expenses incident to the main- 
tenance and depreciation of automobile equipment; (w) in- 
surance; (x) taxes; (y) capital invested in collection and de- 
livery plant. 


Questions Concerning Rules Under Freight Classification No. 21. 

Rule 1. (a) Should not all forms of receipts (merchan- 
dise, stock, etc.) be made a part of and printed with the rules 
phe. 4 classification? What should be the form of these re- 
ceipts? 

(b) What does this rule mean, “at owner’s risk?” Does 
it signify that a shipper has no means of insuring his property 
for breakage or damage in transit? 

(c) Why is this limitation confined to “adjacent foreign 
countries?”” Why not apply to all foreign countries? 

(d) Why is it necessary to put in the rules that express 
receipts are not negotiable? 

Rule 2. Why this provision that shipments may be routed 
as express company may elect? Does this mean that a shipper 


December 16, 


may not route 
ders the publi: 

Rule 3 P 
rule imply tha 
the shipper hs 
be received at 

(b) Unde 
“excepting ad 

Rule 6. D 
a small letter 
delivery is me 
the tariff that 
otherwise spe 
delivery? 

Rule 8. G 

(a) Why 
‘Uniess it is | 
merchandise, 
article?” 

(b) By tl 
the charge for 
the charge fo1 
for 75 pounds 

(c) This 
applicable to 
the next high: 
Why should t 
100 pounds? 

(e) This 
fer point show 
the lowest th 
not shown in 
combination c 
what provisio 

(f) Wher 
rate, should 1 
graduated on 
taining the g 
then doubling 

(g) Why 
the same as 

Rule 9. 
shipper at thi 
must be char; 
charge may | 
less; and pre 
such aggrega 

(b) Wha 

Rule 10. 
return expre: 
by consignor‘ 

Rule 11. 
the total cha 
$3 the valuat! 
value, while 
per $1,000. 

(f) What 
as to live sto 
of the excess 
for dead frei 

Rule 15. 
special car at 
& special car 

Rule 16. 
May be a lo 
point other t 

(f) Why 
¢clusive points 

Rule 24. 
treated as or 

Rule 27. 
Tule? 


“Writte: 
herein mad 
mission, but 
pected to |} 
1912, to tes 


Eig] 


Albany, 
Senger trai: 
the state 4 
number of — 
were on ti 
delay for « 
average del 

The pri 
trains on o 
connections 
Stations, 15 
meeting ant 











pecember 16, 1911 





may not route express matter as he sees fit, provided he ten- 
ders the published charges? 

Rule 3. Prepayment or guarantee of charges. Does this 
rule imply that in all cases except those noted under the rule, 
the shipper has the right to demand that his express matter 
be received and transported and charges paid upon delivery? 

(b) Under this sub-head what is meant by the language 
“excepting advance charges?” 

Rule 5. Delivery limits, Should not the tariff have printed 
a small letter ‘‘d’’ in front of the name of every station where 
delivery is made? Would it then be advisable to provide in 
the tariff that this ‘‘d’’ means delivery within city limits, unless 
otherwise specified by special limitations in the tariff as to 
delivery? 

Rule 8. Graduated charges and pound rates. 

(a) Why should not this paragraph be amended to read, 
‘Unless it is analogous to an article differently classified than 
merchandise, when it shall be charged for at the rate on such 
article?” 

(b) By this rule, under the scale of $1.75 per 100 pounds, 
the charge for 75 pounds is $1.50, while under the scale of $1.80 
the charge for 75 pounds is $1.35. This results in a less charge 
for 75 pounds under the higher scale per 100 pounds. 

(c) This rule provides that ‘‘where the merchandise rate 
applicable to a shipment is not shown in the graduated table, 
the next higher rate must be used for ascertaining the charge.” 
Why should there not be a graduated table for each rate per 
100 pounds? 

(e) This provides that the graduate must be via the trans- 
fer point shown in “originating company’s tariff which produces 
the lowest through rate.’’ Suppose there is a transfer point 
not shown in the originating company’s tariff, but via which the 
combination of locals might be lower than the through rate— 
what provision should be made as to this? 

(f) When the rate on an article is double the merchandise 
rate, should not such article, subject to a graduate charge, be 
graduated on the rate per 100 pounds doubled instead of ascer- 
taining the graduated charge under the 100-pound rate, and 
then doubling such graduate? 

(g) Why should not the Long Island Express graduate 
the same as other express companies? 

Rule 9. (a) Two or more packages forwarded by one 
shipper at the same time to one consignee at one local address 
must be charged for on the aggregate weight, provided that the 
charge may be for 20 pounds when such aggregate weight is 
less; and provided further that a lower charge is made by 
such aggregation. 

(b) What is the purpose of this rule? 

Rule 10. (c) Should express companies be required to 
return express shipments by mail or otherwise, as directed 
by consignor? 

Rule 11. (c) Should the valuation charge per $100 exceed 
the total charge for transporting money? for instance, under 
$3 the valuation charge is 10 cents per $100, or $1 per $1,000 of 
value, while the charge for transporting currency is 35 cents 
per $1,000. 

(f) What is the exceptional care given or risk involved 
as to live stock which justifies a rate of insurance 1% per cent 
of the excess valuation, when the merchandise rate is $3, while 
for dead freight the valuation charge is 1-10 of 1 per cent? 

Rule 15. (b) Is not the effect of this rule to furnish a 
special car at less than a carload rate? In other words, when 
& special car is used the charge varies with the weight. 

Rule 16. (a) Is not this subject to the criticism that there 
may be a lower combination of locals through some transfer 
point other than named in the originating company’s tariff? 

(f) Why should there not be a straight minimum to ex- 
¢clusive points the same as to common points? (Also Rule 8e.) 

Rule 24. Explain why American and National Express are 
treated as one company. 

Rule 27. In case of reconsignment by carload, what is the 


Tule? 
“Written replies to the questions and suggestions 
herein made are not required to be filed with the Com- 
mission, but officials of the express companies are ex- 
pected to be prepared at the hearing on January 29, 
1912, to testify concerning the questions involved.” 





Eighty-four Per Cent on Time 


Albany, N. Y., December 15.—The record of pas- 
Senger train performances on the steam railroads of 
the state for the month of October, shows that the 
Rumber of trains run was 63,265, of which 84 per cent 
were on time at the division terminal. The average 
delay for each late train was 23.8 minutes, and the 
average delay for each train run was 3.7 minutes. 

The principal causes of delays were: Waiting for 
trains on other divisions, 35 per cent; waiting for train 
connections with other railroads, 14.2; train work at 
Stations, 13; trains ahead, 7.7; engine failures, 6.2; 
meeting and passing trains, 6, and wrecks, 4.7 per cent. 
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REOPENS FLOUR CITY CASE 


Commissioner McChord Resumes Hearing in 
Petition for Route and Rates via Buffalo 


_——_— 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. ©. 


Washington, D. C., December 15.—Hearing in the 
Flour City Line case was resumed before Commissioner 
McChord yesterday, Mr. James, attorney for the com- 
plainant, announcing that Ray M. Stanley of Buffalo had 
become his associate in the case. 


W. F. Trickett was again placed on the stand to 
testify as to the division of rates. He claimed that 
the rates from Minneapolis to New York could not be 
less than 23 cents, of which the trunk lines insist upon 
their full proportion of the all-rail, instead of accepting 
their proportion of lake-rail rate. The proportions as at 
present established are 8.3 cents to western lines, 9.2 
east of Buffalo and 5.5 cents on the lakes. If the proper 
proportion, lake and rail, was to be applied east of 
Buffalo, that would be 8.3 cents, instead of 9.2, as at 
present. 


When the 21.5-cent rate was put into effect, the 
eastern lines announced, through C. C. McCain, that 
there would be no reduction in the rates from Lake 
Michigan ports, or flour-producing territories and flour 
gateways, so that, there would be no change east of 
Chicago, and it would all fall on the lines West, the 
originating lines getting 5.4 cents. The trunk lines 
have always demanded on all merchandise that their 
proportion should be on the all-rail basis, instead of 
lake-and-rail. This has tended to restrict shipping on 
the lakes and forced it onto all-rail routes, and at all 
times when there has* been any reduction of the rate 


it has always been absorbed by the lines west. of 
Buffalo. 


The first notice the flour interests at Minneapolis 
had that the rate would be withdrawn was through an 
Associated Press flash on September 28, notwithstand- 
ing the fact that on the previous action of the Com- 
mission the Minneapolis milling interests had gone ahead 
with their winter arrangements. 


The object of this action is not to restore the 21.5 
rate, but is a plea for recognition of the Flour City Line 
and its right to make and to join in the making of 
rates, the originating lines standing ready to make such 
arrangements whenever it shall appear that they can 
make through rates. 


It developed that. at a meeting of the western and 
northern lines and the flour committee, held in W. §8, 
Martin’s office on September 26, 1911, on pressure from 
eastern interests, it was decided to withdraw the tariff 
in question, which was done. Testimony on this point 
was objected to on the ground that it was hearsay, 
but was admitted on the ground that it was part of 
a report of officials who took part in the conference. 
It further developed that lake rates are always based 
on Lake Michigan ports; it is contended by complainants 
that these rates should base on Lake Superior ports 
by reason of their proximity to the mills at the Twin 
Cities; This basing plan has always been studiously 
suppressed by the western carriers, even in the Jen- 
nison case. Merely because they have been thus pred- 
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icateqd from time immemorial, why should they be per- 
petuated to-day? asked Mr. Trickett. 

The witness made the assertion that the control 
of the lake freighters by the railroads had the effect 
of increasing the rate on package freight, and the 
difficulty of securing through rates is a deterrent to 
any independent package freight line. There are two 
lines so operating which are recognized by the eastern 
carriers in their tariffs in the interchange of traffic. 
The independent lines, which also carry passengers, are 
the Detroit & Cleveland and the Cleveland & Buffalo 
Steamship companies. He also said the 2-cent differ- 
ential, lake-and-rail, as against the all-rail, is not suffi- 
cient to attract traffic in event of the conditions inci- 
dent to the lake-and-rail shipments. 

He reiterated that 8.3 cents is all that the lines 
east of Buffalo are entitled to, as their proportion should, 
on any hypothesis, be the proportion based on the 
lake-and-rail rate, Chicago to New York, instead of the 
present all-rail basis. 

He further alleged that the present freight: rates 
on grain make it very difficult to retain sufficient wheat 
to supply the northern milling interests, and makes 
Minneapolis a premium market. 

It developed that the dismissal of the petition by 
‘the Commerce Court for mandamus was followed by a 
conference in Mr, James’ room, at which it was stated 
by Mr. Blood that they would receive the cargo at 
their lake house. This was denied by Mr. Bowles, for 
the Lehigh. He stated that they found it necessary 
to amend their tariff, and that Mr. Andrews agreed to 
receive the Flour City’s steamer Lackawanna, on the 
understanding that no mention of that fact, should be 
made at this hearing. 

Mr. James went into details of that conference and 
a later one in the office of Judge Knapp, at which it 
was decided, he said, to jointly sign an application for 
vacation of the writ of mandamus; this was signed by 
Mr. Bowles and Mr. James; was circulated among the 
court and signed, and that this was done following an 
understanding to receive the Flour City tonnage for 
the time being, by the Lehigh. 


Cargo Coal Case Hearing On 


—__— 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., December 15.—Commissioner 
Meyer Wednesday began hearing testimony in the com- 
plaint of the Pittsburgh Vein Operators’ Association of 
Ohio against the Pennsylvania and other carriers in which 
the Ohioans seek to have the rate on lake cargo coal 
reduced from 85 to 40 cents, “or such other reasonable 
rate as the Commission may order.” The complainants 
furnish coal such as is brought from the Pittsburgh 
district proper, and the point at issue is the same as 
that in the Boileau complaint. 

The Ohio operators induced the Ohio commission 
to reduce the rate, but the carriers made the point in 
the Ohio courts that the traffic is interstate, hence the 
complaint to the federal body. 

H. T. Douglas, chief engineer for the Wheeling & 
Lake Erie, and A. J, Dawson, trainmaster for the Cleve- 
land & Pittsburgh, were the first witnesses called by the 
complainants in what attorneys for the railroad de- 
nominated the attempt of the complainants to force the 
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carriers to make their case for them. There were many 
clashes between T. H. Hogsett, for the operators, and 
Messrs. Duncan, Burgwyn and Durbin, attorneys for 
the carriers, because both were unwilling witnesses, and 
insisted upon making their answers in the way that 
seemed best for them, regardless of the wishes of Mr, 
Hogsett. 


Wednesday afternoon A, M. Schoyer, general su- 
perintendent of the Pennsylvania Lines West, G. J, 
Code, general superintendent of the Wheeling & Lake 
Erie, and William Green, a state senator from Ohio 
and president pro tempore of the body of which he 
is a member and statistician for the miners’ organization, 
were upon the stand. The general superintendents 
brought statistics as to tonnage, train operation, the 
making of the rates by agreement and information of 
that- kind, similar to that which has been put in in 
the Boileau complaint, and in the hearing on the in- 
vestigation conducted by the Commission into the West 
Virginia rate situation. 


At the Thursday morning hearing the examination 
of Messrs. Code and Green was completed and that of 
James P, Orr, assistant freight traffic manager of the 
Pennsylvania Lines, was begun. Mr. Green, when Attor- 
ney Duncan took him for cross-examination, was not will- 
ing to give the sources of the information and data sub- 
mitted by him as to labor cost in the non-union mines in 
West Virginia compared with the labor cost of production 
in the Pittsburgh vein field in Ohio. His main proposi- 
tion was that the difference is at least 20 cents a ton, 
run of mine. He told Mr. Duncan he could not disclose 
the sources of his information without violating the 
confidences of the organization by which he is employed. 

Mr. Duncan told him he did not want him to violate 
any confidences, but he would like to know whether 
any of the information is the result of personal ob- 
servation. 

“It is accurate,” said Mr. Green several times, No 
progress being made, Commissioner Meyer tried to help 
out the attorney. 

“He wants to know whether you saw with your 
own eyes and heard with your own ears,” said the 
Commissioner, Mr. Green said no. He could not even 
give his best recollection as to when he was last in 
West Virginia coal fields, saying that members of his 
organization are absolutely kept out of certain parts 
of West Virginia. 

Attorney Duncan took him over his testimony given 
before the Ohio commissioners. Attorney Hogsett then 
asked him several questions that aroused the opposition 
of the lawyers for the railroads. 

“Let the witness say whether there is any dis- 
agreement between what he says now and what he said 
then,” suggested Attorney Durbin. 

“I want.to set the witness right,” said Mr. Hogsett. 

“He is all right, and I have not suggested anything 
to the contrary,” said Mr. Duncan. Mr. Green testified 
that, in his judgment, since increases in wages 
in the Ohio and West Virginia fields since 1910, the 
increase in the cost of production in Ohio is about 
2 cents a ton more in Ohio than in West Virginia. 

Commissioner Meyer stopped Mr. Hogsett when, 
with Mr. Orr on the stand, the attorney started in on 
a discussion of rate-making in general by saying that 
field had often been traversed before the Commission. 
Mr. Orr said that he had never taken the cost of tie 
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service into consideration in making rates because 
he had never known it. He has never tried to find 
out, because he did not think it possible for anyone 
to get the cost. 

A little later he said that in fixing a rate he con- 
sidered whether there was much or little switching, 
whether a given commodity moved all the time, whether 
market competition was keen or otherwise, and so 
on, to the end of the usual enumeration of factors 
entering into rate-making. 

“Then you consider some of the elements of cost,” 
snapped Mr. Hogsett. 

“Oh, yes, if that is what you mean by cost,” said 
Mr. Orr. 


Commissioner Meyer suggested that such matters 
are taken in the same way as it is taken for granted 
that, there is air to be breathed, and suggested that 
the examination hurry along lines that had not been 
traversed so often. 


Corn Belt Case Up Again 


Washington, D. C., December 15.—In connection with 
an informal inquiry by the Commission to learn why 
its order in the complaint of the Corn Belt Meat Pro- 
ducers’ Association against the Burlington had not been 
complied with, information has come to the Commission 
that the carriers have found the double-deck car, as 
now employed, is so expensive that they have been 
seriously considering a proposition to abandon its use. 


The informal inquiry came to a halt when the Com- 
mission was told that W. F. Hosmer, to whose tariffs 
all the responding carriers are parties, intends filing 
a tariff so changed as to provide that “when double- 
deck cars for sheep loading are ordered by the ship- 
per and when, for its convenience, the company fur- 
nishes two single-deck cars, they should be treated 
as one double-deck car for the computation of rates 
and minimums, provided, however, that the shipper 
should give seasonable notice of his desire to ship in 
double-deck cars.” 


This immediately brought from the Commission the 
request for information as to what would be considered 
as a seasonable notice on the part of the carriers. It 
was suggested that it would have to be from 4 to 5 
days. The C., B. & Q. stated that it has only 175 of 
these double-deck cars; that there are no facilities in 
lowa for conveniently using them, except at the various 
junction points; also that there is really very little 
demand throughout that state for this class of car for 
the purpose of hauling sheep, as the sheep business in 
that state is very light, and the demand for most of 
this class of car is west of the river, where the sheep 
movement is heavy;' therefore, the double-deck car would 
have to be moved a varying distance in order to get 
it to the place whence the demand comes; the four or 
five day, or even week, notice, it is thought by the 
carriers would not work any hardship upon the pros- 
Pective shipper. 





A suggestion by one of the Commissioners that the 
word “seasonabie” might be used to cover discrimina- 
tions brought about an agreement that the carriers will 
confer and telegraph the Commissioners some time this 
week as to the number of days that should be inserted 
in the rule rather than the word “seasonable.” 
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MUST SUPPORT TRANSIT RULES 


Continuance of Milling Privilege Dependent upon 
Grain Men’s Co-operation in Obeying 
Commission’s Decision 


ee 


BY H. M. ALLEN, 
of the Allen & Wheeler Company.* 





Within the year milling in transit and transit meth-- 
ods have undergone a radical revision, as a result of 
the very suggestive Opinion No. 1247 of the Interstate 
Commerce Commission reviewing at length the transit 
conditions and abuses, and showing the need of strict 
rules of policing transit operations, to the end that 
abuses of the privileges, chiefly by substitutions leading 
up to impairment of the through rate, must cease. 

In the hearings held before the Commission it was 
found that the abuses of the privileges were widespread 
and quite general; that at distributing centers they 
were made a source of much profit and to the dis- 
advantage of other localities, and at some lesser places 
the quiet source of material profit. 

Among interior millers, while there was more or 
less of minor substitution, it was generally contended 
that there was no impairment of the rate, yet in the 
outcome, it was ultimately realized that slight or minor 
advantages might be had over others who did not use 
the transit privileges. 

No one denied that abuses should cease, and it was 
not long until those whose business was built on the 
privilege of milling in transit recognized that such rules 
must obtain as would not permit of impairment of rates 
or charges and give exactly equal benefits in the use 
of the privileges. Railroad officials were not alone 
responsible for the untoward conditions that existed, 
but shippers also were at fault, and in consequence the 
burden of establishing, maintaining and carrying out 
equitable rules of supervision rests equally with the 
carriers and the shippers. 

One large miller, evidently much impressed with a 
similar thought, said recently that in his judgment the 
millers were now on trial, and that if they wished to 
maintain the privilege of milling in transit it behooved 
them to see that there was no abuse in any way, and 
to offer such cordial co-operation with the carriers as 
would secure for the future the rights under which 
their properties have been built. 

In 1908, in response to many complaints that the 
transit privileges were being abused, the Interstate Com- 
merce Commission issued the following ruling: 


A milling, storage or cleaning-in-transit privilege is estab- 
lished on the theory that the commodity may be stopped en 
route for the enjoyment of such privilege, and the commodity 
or its product be forwarded under the application of the through 
rate from original point of shipment. It is not expected that 
the identity of each carload of grain, lumber, salt, etc., can or 
will be preserved, but in the opinion of the Commission it is 
unlawful to substitute at the transit point, or forward under 
the transit rate, tonnage or commodity that does not move 
into that point on that same rate. 


However, this was given scant attention, and no 
consideration by railroads or shippers, and the same, 
and probably increased abuses, continued to exist until 
in June, 1909, as a result of continuous complaints, 
the Commission issued its Conference Ruling 76-A. 


*A paper read before the Ohio Millers’ State Association, 
Toledo, O., November 22, 1911. 
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Since, only by more than a year’s study of this famous 
ruling, have the railroads and shippers finally been 
able to comprehend and accept it as the basic law of 
milling in transit, it seems not amiss to reread this 
ruling now: 


76-A. Substituting Tonnage at Transit Point (adopted June 

29, 1909). A milling, storage or cleaning-in-transit privilege 
cannot be justified on any theory except that the identical com- 
modity or its exact equivalent, or its product, is finally forwarded 
from the transit point under the application of the through 
Fi? rate from origina) point of shipment. It is, therefore, not 
at permissible at transit point to forward on transit rate commodity 
that did not move into transit point on transit rate, or to 

substitute a commodity originating in one territory for the same 





ie or like commodity moving into transit point from another ter- 
S| ¥ ritory or to make any substitution that would impair the integ- 
1 rity of the through rate. It is not practicable to require that 


the identity of each carload of grain, lumber, salt, etc., be pre- 

served, but, in the opinion of the Commission, it is not possible 

to oon substitute at the transit point any commodity of a 

different kind from that which has moved into such transit 

point under a transit rate or rule. That is to say, oats or the 

product of oats may not be substituted for corn, corn or the 

roducts of corn for wheat, nor wheat or the products of wheat 

or barley, nor may shingles be substituted for lumber, or lum- 

; ber for shingles, nor may rock salt be substituted for fine salt, 

™ nor fine salt for rock salt; likewise oak lumber may not be sub- 

stituted for maple lumber, nor pine lumber for either oak or 

maple, nor may hard wheat, soft wheat or spring wheat be 

substituted either for the other. These illustrations are given 

not as covering the entire field of possible abuses, but as indi- 

. cating the view which the Commission will take of such abuses 

as they arise. 

To the end that abuses now existing at transit points may 

be eliminated, carriers will be expected to conform their transit 

a4 rules and their billing to the suggestions of this rule. In the 

“Wee event of the failure of any carrier so to do, reductions of legal 

i rates caused by transit abuses will be regarded as voluntary 
¥ concessions from legal rates. 


There were many protests to the Commission from 
millers that the application of this rule would destroy 
the benefits of transit privileges and be practically 
impossible of compliance. These protests led to a 
number of hearings by the Commission, with the result 
‘, that in May, 1910, Opinion No. 1247 was promulgated, 

‘ expressing the views of the Commission that its ruling 
se) was not too strict; that it did not condemn transit 
Ei privileges as such, but held that the responsibility for 
j safeguarding and policing them to the end that the 

; lawfully published rates shall prevail rested with the 
<. carriers. It points out that shippers will not be excused 
. in any case where they defeat published rates by any 
abuse of transit privileges. It referred to Ruling 76-A 
as its demand on both carriers and shippers, that the 
abuses of the past be prevented. The close of this 
opinion reads: 


We are convinced that shippers and carriers fully understand 
the Commission’s position and their own practices. It is need- 
less to say that the continuance of such abuses as are above 
outlined will compel the Commission to resort to criminal prose- 
cution, to include both shippers and carriers, to secure obedience 


to the law rather than to any further or other form of moral 
suasion. 


eg 
* 


es 


Under this pronouncement the railroads set about 

formulating rules covering transit privileges, and finally 

us asked the shippers and millers into conference, with 

7 the result of certain modifications, and the final pub- 

lication in tariffs of the railroad companies of the rules 

which are now in effect. The rules are drastic; will 

prevent substitution and impairment of rates; and are 

workable; but at such detail of labor and expense as 

make them an added burden on the cost of manufac- 
turing flour. 


Until it is found practicable to make in and out 
rates at milling points the transit privilege is an essen- 
tial in the maintenance of mills distributed over a wide 
territory rather than confined to central or rate-breaking 
ogg points, and interest in the maintenance of the principle 
‘en of transit is common to all mills, whether or not they 
use this method of operation. 


y 
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The small mill and large mill alike owe it to their 
best interests to do all they can to preserve milling 
in transit, else what think you would be the result if 
the present merchant mills depended upon local sup- 
plies of wheat and for local distribution of output? 
It would mean nothing else than chaos and ruin to 
mills throughout the country districts. Therefore, it 
behooves the milling fraternity, to whom the milling- 
in-transit privilege was originally granted, to consci- 
entiously and faithfully, and to the best of its ability, 
maintain and support the law, the orders of the Inter. 
state Commerce Commission and the rules governing 
the transit privilege. The demand is widespread for 
its application to many kinds of commodities, to such 
extent, in fact, that the principle itself is endangered. 

Again, while the Commission distinctly states that 
it does not condemn the transit privilege as such, it is 
the subject of insidious attack in other ways and may 
without much difficulty be brought into such disrepute 
as to be entirely lost. 


We are not without many difficulties in operating 
under the tariffs of the railroad companies, perhaps 
chiefly owing to the lack of understanding of the rail- 
road agents, who by appointment are also local in- 
spectors. But it must be remembered that these people 
are overwhelmed with multitudinous duties and cannot 
be expected to have full and complete knowledge of 
the workings of such rules, but need the cordial co- 
operation of the shipper; and ready help will be given 
by Mr. Rainer, chief inspector of Joint Rate Inspection 
Bureau. Mr. Rainer desires simply compliance with 
the rules, and will be found impartial and cordially 
helpful, and he invites that your problems be taken to 
him. Under such conditions it is only fair to avoid captious 
objections; but intelligent criticism offering better meth- 
ods is in order and will be welcomed in Mr. Rainer’s 
office. In all of the conferences the C. F. A. millers’ 
committee had on the subject of milling in transit, those 
with Mr, Rainer proved most helpful and personally 
pleasant. A stanch supporter of the principle of milling 
in transit as applied to grain, he is to be looked upon 
as a friend, impartially discharging his duties, requiring 
strict compliance with the rules of the railroads, and 
yet cordially helpful to those in need. 


Compliance with the orders of the Interstate Com- 
merce Commission through the rules adopted by the 
railroad companies, as relates to a proper supervision, 
has been one of the trying problems of the Inspection 
Bureau, and the methods of handling are not yet fully 
defined. Where there are inspectors at transit points 
all seems to be going fairly smoothly, but Mr. Rainer 
holds that he is not justified economically in establish- 
ing inspectors at all transit points. There may be 
established groups of stations with one inspector in 
charge of several mills; and there will be supervision 
by traveling inspectors, if no other way is ultimately 
provided. Daily reports and supervision constitute the 
safeguards against substitution, in that billing is auto 
matically canceled when the identical grain is not held 
in store. 


By those who have come closely in contact with 
the making of these rules and realize the difficulties 
to be overcome in handling all transit questions, there 
is a very earnest desire that the milling trade support 
with unanimity the rules laid down by thé railroads 4 
required by the basic principles expressed by the Inter™ 
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state Commerce Commission in Opinion No. 1247. The 
advantages of the transit principle compelling purchases 
in natural territory, distribution of operations over a 
wide extent of the country, instead of confinement to 
pints having advantages in rates, are manifest; mar- 
kets are broadened for producer and shipper; local in- 
dustries are enhanced in value, and employment is more 
widespread; railroads have the benefit .of freights on 
supplies, fuel, packages, material and machinery; the 
consumer has the benefit of nearer supplies and the 
certainty of the broadest possible competition. 


Lumber Transit Case Argued 
THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., December 15.—For the purpose of 
argument, the two cases of George M. Speigle against 
the Southern, and of the Bristol Door and Lumber Com- 
pany and others against the Norfolk & Western and 
others were consolidated last Friday, as they involve a 
nilling-in-transit, question, in the first case at Johnson 
City, and in the second at Bristol, where the Southern ad- 
vanced the charge to two cents per 100 pounds when 
ordered to adjust rates, so that it is now charged that 
the cost to the shipper at Johnson City is nearly five 
times as great as it was, for stopping lumber during the 
period from January 15, 1909, to May 16, 1910, when a 
flat rate of $2 a car was in effect. 

Walter E. McCornack, for the Bristol door and lum- 
ber people, claimed that the transit charge of two cents, 
if continued, will ruin the business his clients have built 
up at Bristol. He took the ground that the transit move- 
ment is part of the through movement, although for the 
purpose of argument he took the position that switching, 
reconsignment and milling are all parts of a switching 
service, involving shifting of cars and bookkeeping. In 
switching the charge is always on the per car basis, and 
there is no reason why the milling rate should not be 
on the same basis. He further contended that the serv- 
ice should be rendered either free of charge or at cost, 
or at most for not more than a nominal profit, especially 
when the through rate is reasonable and therefore profit- 
able. Moreover, Bristol being a junction point, it is much less 
expensive to perform the service than if it were a water 
transportation point. The trains must be broken up. 
Lumber is the only commodity, he said, on which there 
is a transit charge, cotton, cottonseed, hay and grain 
moving without any transit charge. If any charge should 
be imposed, he argued, it should not exceed $3 a car, 
Under the present arrangement the cost runs from $17 
to $19.50 per car. 

W. A. Northrup, for the defendants, made objection 
to the joining of the two cases, pointing out that the 
dates for the filing of briefs are subsequent to the day 
of argument. Chairman Clements pointed out that that 
is not an innovation in the practice of the Commission. 
When he had been overruled, at it were, on that point, 
he argued that the transit privilege entails heavy ex- 
pense upon the carrier for policing, switching and book- 
keeping. He contended that the complaint is one against 
the transit rules of the Commission, which to him seem 
Teasonable, and which were adopted for the purpose of 
preventing the substitution of tonnage in transit and the 
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protection of the through rate. 
mum charge is $6 a car. 

C. Jones Rixey, appearing for the Norfolk & Western, 
admitted, with reference to the Bristol situation, that the 
charge has been a varying one, due to changing cond:- 
tions. He contended that in view of the duties imposed 
upon the carriers by the transit rules of the Commission 
the charges are reasonable; that the carriers do not 
receive the $6 per car net, because often they have to 
absorb switching charges of from $3 to $5 per car. 

C. D. Drayton, for the Johnson City interests, called 
attention to the varying conditions prevailing at Norfolk, 
where the milling charge ranges from 4 to 5% cents, in 
direct violation, he claimed, of the decision of the Com- 
mission in the Newport case, This brought Mr. Northrup 
to his feet with an explanation that involved the matter 
so much that, instead of getting through with the argu- 
ment at the morning session, as intended, the Commis- 
sion decided to hear more at an afternoon session. 

Mr. Drayton said that the Commission had already 
heard that case and condemned the 4 and 5 cent rate 
between Point of Rocks and Newport, which, he con- 
tended, the carriers had undertaken to cure by raising 
the rate at Johnson City, so that now the Newport 
shippers are at a disadvantage with reference to Green- 
ville, Tenn., where there is a two-cent charge, where, 
he insisted, Mr. Speigle has been almost put out of 
business by the discrimination he claims is practiced 
against him. He expressed the opinion that the facts 
brought out here are sufficient to warrant the Commis- 
sion taking steps to see that the Southern obeys the 
order in the old Newport case without further hearing. 

Friday afternoon Mr, Drayton continued his argu- 
ment on what he contended are the facts with regard 
to the Newport situation. The facts, however, as set 
forth by Mr. Drayton were not admitted by Mr. North- 
rup, and the upshot of the matter was that Commissioner 
Lane asked Mr, Northrup to submit the rates on lumber 
from Johnson City, Newport, Paint Rock, Morristown, 
Asheville, Greenville and Hot Springs, via both routes, 
to Philadelphia. One of the oddities of the situation 
that appeared to have been developed by the argument 
is that the rate from Johnson City through Newport is 
lower than the rate from Newport proper. 


Ties Must Have Lumber Rates 


Frankfort, Ky., December 15.—That cross-ties should 
not take higher rates than contemporaneously assessed 
on shipments of lumber is the ruling made by the state 
railroad commission in deciding the complaint of the 
Ohio Valley Tie Company against the Louisville, Hen- 
derson & St. Louis Railway. 

“We simply conclude, as a basis for our decision in 
this case,” says the commission, “that there is no traffic 
condition justifying a higher rate upon cross-ties than 
upon lumber and that to justify same would be giving 
an undue advantage to lumber over its kindred kind of 
traffic, to wit, cross-ties. 

“Therefore, it is ordered that hereafter any rate 
which shall be charged upon the defendant’s lines, as 
indicated on cross-ties, to Louisville in excess of the 
rates ‘charged and published on lumber shall be ex- 
tortionate, unjust, unreasonable and discriminative.” 

The commission awards the plaintiff all money in 
excess collected as complained of. 


He said that the mini- 
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LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, The Traffic Service Bureau, 
Washington. D. C. 


Carriers, Under Contract, Must Make Personal Delivery. 


Ilinois—“We made a shipment from Chicago to a 
point in Florida on the Atlantic Coast Line. The ma- 
terial arrived at destination, consignee is notified of 
the arrival of the material, and he then instructed the 
railroad company where he wants the material delivered, 
but the following night the depot burns consuming our 
shipment, We made a claim against the railroad com- 
pany, they refused settlement on account of declining 
to act as warehouseman on this material. The South- 
eastern Basis Book No. 3, issued by W. P. Washburn 
of Louisville, Ky., quotes De Land, Fla., as entitled to 
store-door delivery. Our customer has received store- 
door delivery on previous shipments and expected the 
same service on this shipment. On this basis we claim 
that the railroad company are liable for this material 
until they delivered it to the point designated by the 
consignee. We are aware of the warehouseman’s law 
and know that after shipment arrives at destination it 
is subject to the conditions of the warehousemen’s re- 
ceipt. At the same time; the circumstances in this case, 
where the rates are shown as store-door delivery, we 
believe, entitles us to a claim for the value of our 
material. The claim has been declined by the railroad 
company, and we put the matter to the Interstate Com- 


merce Commission in the way of a formal complaint. - 


They advised that, inasmuch as the question does not 
appear to involve any rates assessed by the carrier for 
transportation services, that they cannot find authority 
to interfere. We contend that, inasmuch as De Land, 
Fla., is entitled to store-door delivery, that it is cer- 
tainly a question of freight rates and their application 
thereto, We would like to have your opinion on this 
subject.” 


As the cars of a common carrier move upon lines 
from which they cannot deviate, they consequently can- 
not deliver at the warehouse or other place of busi- 
ness of the consignee without employment of other 
means of transportation than such as they employ upon 
their tracks, But a carrier may contract to make a 
store-door delivery, and, if such service is rendered to 
all alike, and the rate is based upon making such de- 
livery, and is so published in its tariffs, the law will 
hold the carrier with great strictness to this public 
profession. Its responsibility continues as a common 
carrier, and not as a mere warehouseman, until such 
personal delivery has been made or tendered to the 
consignee. 

It is not, however, competent for the Commission 
to act upon a complaint like yours and to award dam- 
ages of the character desired. The Commission’s juris- 
diction is derived solely from the Act to regulate ‘com- 
merce, and this act empowers and authorizes the Com- 
mission to consider questions concerning only the rates 
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and practices of carriers. It was not intended py 
Congress that the Commission should supplement the 
courts with respect to that large class of complaints 
that may arise out of the failure of carriers to carry 
out their contracts of transportation promptly and safely, 
and properly to perform their duties as common car. 
riers in the handling of shipments entrusted to them 
for carriage from one point to another. Your remedy, 
therefore, is by appropriate action in some competent 
court... You may sue the initial carrier, under the (Car. 
mack amendment to the act, or the delivering carrier. 
as the actual negligent party, at point of destination. 
* A 
Free Transportation of Railway Packages by Express 
Companies. 


Colorado.—“A common carrier, the officers of which 
are entitled to have express company franks, ordered 
a consignment of printed matter to be sent by a certain 
express company, of which the officer of the company 
to which the consignment was sent had a’ frank. 
Through mistake the express consignment was given 
to another company of which the railroad official had 
no frank. The parcel was delivered and the charges, 
amounting to $10, were paid. Query: Can this amount 
be legally refunded by the express company upon proper 
application from the railway official who paid _ the 
charges and upon the representation by him that the 
consignment was railway business sent to him as an 
officer of the company and that he is entitled to and 
should receive free carriage upon such shipments?” 

The first section of the act prohibits free carriage 
of persons, with certain exceptions, which are named, 
Only those persons or things that come expressly within 
the exceptions of the act are entitled to free trans- 
portation or “franks,” and since the exception is made 
for the benefit of the carrier, it necessarily follows 
that only those coming within the description of the 
act, and to whom the free carriage or “franks” have 
been issued are entitled to use the same. This re 
stricted view of the question seems to be confirmed by 
the decision of the Interstate Commerce Commission “In 
the Matter of Contracts of Express Companies for 
Free Transportation of Their Men and Material Over 
Railroads,” 16 I. C. C., 246, in which the Commission 
held, “That while an express company may properly 
carry, without reference to its tariffs, packages between 
points upon the line of the railroad with which the 
contract exists, it may not, by virtue of that contract, 
transport such property free between points upon its 
route over another line of railway.’ Thus, reasoning 
by analogy, it would seem that if an express company 
cannot “frank” packages over lines of railway with 
which its contracts do not exist, it cannot “frank” 
packages of an official of another line to whom it did 
not issue such “franks.” 


But, aside from this view, it was substantially held 
by the United States Supreme Court in Adams Express 
Co. et al. vs. U. S., 212 W. S., 522, that the issuing 
of “franks” by an express company to officers, agents, 
attorneys or employes of its or other express companies 
or railroad companies, or to the families of such per 
sons, upon which property is transported from on¢ 
state to another free of charge, relates to interstate 
commerce, which it is within the constitutional power 
of Congress to regulate, and is within the prohibitions 
of the interstate commerce act and its amendments 
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against discrimination, undue preference, and departure 
from the published schedule of rates, and is unlawful. 
Such gratuitous carriage is not within the exceptions 
made in the interstate commerce act, which by their 
terms are restricted to certain classes of passengers 
carried by railroads and property carried for certain 
classes Of shippers and for stated purposes, 

6 ae 


Delivering Carrier Should Collect Demurrage From 


Consignee, 
Missouri—‘A shipment consisting of a carload of 
scrap iron was made to us from a party in Missouri, 


and the freight bill was paid by us on presentation and 
charged to the account of the shipper. The rate and 
extensions were correct, and in accordance with tariff. 
About six months later, however, after full settlement 
had been made, the railroad company presented an 
additional bill of $5 for stoppage of the car en route to 
finish loading. We referred the matter to the shipper, 
who states that he has made final settlement with the 
parties from whom he bought the material and cannot 
now recover, and hence refuses to pay us. Who is 
liable?” 

The delivering carrier can hold the consignee liable 
for the payment of any lawful demurrage charges, if 
the shipment is accepted by the consignee, and time 
is no bar if the statute has not run. In Rule 220 (f), 
Conference Rulings Bulletin No. 5, the Commission 
stated that it was the duty of the delivering carrier 
to collect, and of the consignee to pay, demurrage 
charges as per lawful tariffs. If such charges accrue 
through error of the consignor, or if the consignor is 
by contract liable for the freight, the consignee has a 
good cause of action against him. 

ob ok at 

Conflicting Rates in Joint and Separate Tariffs. 

Georgia.—“A carrier published in its own tariff a 
rate from Columbus to a point in Mississippi which was 
different from rate published in tariff of another Co- 
lumbus line in which it had signified its concurrence 
in the usual form as prescribed by the Commission. 
It contends that its own issue should take precedence, 
and is the only one that could be legally applied on 
Shipments moving via its line. We have taken the posi- 
tion that a concurrence in the other line’s tariff carried 
with it the obligation of protecting any rates therein 
published,” 

Assuming that the rates in both tariffs were specific 
joint through rates, or, if not, that both were not, be- 
cause if a freight tariff publishes a specific joint through 
rate and some other does not, the former takes prec- 
edence, and must be invariably applied to the shipment 
moving between the points in question, your attention 
is called to the order of the Commission, in Ruling 239, 
Conference Rulings Bulletin No. 5, to the effect that 
where a tariff contains conflicting rates the lower or 
lowest of the rates so published is the legal rate. How- 
ever, it must be noted that this ruling applied to a 
case in which the conflicting ‘rates were published in 
the same tariff, and not in two different tariffs, one 
of which is published by the initial carrier, and the 
other a mere concurrence by the initial carrier in the 
joint tariff of some other issuing line. We cannot, 
therefore, reason from analogy what the Commission 
Might do in a case like the one you cite. A carrier 
ordinarily has no voice in the fixing of a rate published 
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in a joint tariff issued and filed by another carrier 
and in which it simply concurs, and therefore such 
concurrence should not have the same binding effect 
upon the concurring carrier as would a rate established 
and published in the separate and distinct tariffs of 
such carrier covering shipments originating at initial 
point of the carrier and moving over its own line. We 
are therefore of the opinion that, in the absence of any 
specific ruling covering the precise point in question, 
the separate tariff of the carrier should take precedence 
over the joint tariff in which it simply concurred, if 
the shipment originated and moved over the line of 
said carrier. This view is partly supported by the 
Commission in a recent decision, J. J. Badenoch Co. 
et al. vs..C. & N. W. Ry. Co. et al. 22 LC. C., 36, 
in which it held that “Where conflicting rules which 
affect the rate are published effective on the same 
date in separate tariffs by the same carrier, the rule 
which will result in application of the lower rate is 
the one which is lawfully applicable to traffic to which 
such rules apply.” This decision seems to be based 
on the premises that both tariffs must be issued by 
the same carrier and at the same time, to justify the 
application of the lower rate. 


ca * a 
No Action Maintainable in Courts Based on a Misquoted 
Rate. 


Kentucky.—“A railroad company having been ap- 
plied to for a through rate between interstate points, 
through a misconstruction of differentials, quoted 4 
rate 3 cents per hundred pounds below the correct rate 
and sale was made on the rate as quoted delivered at 
destination and charges assessed in excess of the legal 
rate on arrival of goods at destination. Freight charges 
demanded were paid by consignee and charged to 
consignor, resulting in actual monetary damages to the 
extent of 3 cents per hundred pounds on carload ship- 
ment in addition to an illegal freight overcharge. Can 
the difference between the rate quoted and the legal 
rate be collected by suit for damages filed by the con- 
signor against the railroad?” 

A contract, express or implied, made between a 
carrier and ‘a shipper for a rate lower than the pub- 
lished through rate is not binding, and its violation 
furnishes no ground for redress under the Act to regu- 
late commerce. ‘Thus held the Commission in Ames- 
Brooks Co. vs. Rutland R, R. Co. et al., 16 I. C. C., 479, 
and the United States Supreme Court, in Gulf, C. & 
S. F. R. R. Co. vs. Hefley, 158 U. S., 98, and in T. & P. 
Ry. Co, vs. Mugg, 202 U. S., 242. A rate, when once 
lawfully published, and remains uncanceled, is as fixed 
and unalterable either by the shipper or by the carrier 
as if that particular rate had been established by a 
special act of Congress. When legally published, it 
is no longer the rate imposed by the carrier, but the 
rate imposed by the law. Not even a court may inter- 
fere with a published rate or authorize a departure 
from it when it has been voluntarily established by a 
earrier. If a carrier cannot lawfully depart from its 
duly published rate, it naturally follows that such a 
carrier cannot be sued in damages for a breach of 
contract based on the lower, but unlawful, rate. For 
further information concerning this question refer to 
article entitled “Shipper’s Remedy for Carrier’s_ Error 
in Quoting Rates,” appearing on page 451 of the Sep- 
tember 9 issue of this paper. 
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COMPLAINTS BEFORE COMMISSION 


Briggs & Turivas vs. C. & N. W. and 


B. & O. Chicago Terminal (4574). 
Complainant alleges that on June 
10, 1911, it shipped from Harvey, 
Ill, to Kenosha, Wis., a consign- 
ment of scrap iron, charges as- 
sessed and collected being $36.45. 
Complainant alleges this charge to 
be excessive, unreasonable and un- 
just, and prays that after due hear- 
ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates, and asks reparation in 
the sum of $12.09. 
Asphalt Paving 
Co., The, vs. C. Gt. W. et al. (4577). 
Complainant alleges that rates 
charged by defendants on asphalt 
from Chicago, Ill.; East Clinton and 
East Dubuque, Ill, to Fort Dodge 
and Des Moines, Ia., on traffic orig- 
inating at points east of Illinois- 
Indiana state line, or at gulf ports, 
when imported, are excessive, un- 
reasonable and unjust, and prays 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
rates, and for such further orders 
as Commission may consider com- 
plainant entitled to. 


Chamberlain Medicine Co., The, The 


Schermerhorn-Shotwell Co., Beatrice 
Creamery Co., The, vs. Ia. Cent. et 
al. (4575). 

Complainants allege that rates 
charged by defendants on classes 
and commodities from eastern 
points to Des Moines, Ia., are ex- 
cessive, unreasonable and unjust, 
and pray that after due hearing 
and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and for such 
further orders as Commission may 
consider complainants entitled to. 


Highland Park Mfg. Co. v. Sou. Ry. 


(4581). 


Complainant alleges that rates 
charged by defendants on cotton 
seed from Pinesville and Charlotte, 
N. C., to Rockville, S. C., are ex- 
cessive, unreasonable and unjust 
and prays that after due hearing 
and investigation defendants be 
made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates and for such further or- 
ders as Commission may consider 
complainant entitled to. Complain- 
ant also asks for reparation in the 
sum of $617.81. 


Kibbe Irvin v. St. L., Brownsville & 
Mex. and M. K. & T. et al. (4582). 


Complainant alleges that the mini- 
mum weight of 22,000 lbs. per car 
as assessed by defendants between 
Refugie, Tex., and St. Louis, Mo., 
and between Refugie, Tex., and New 
Orleans, La., is excessive, unrea- 
sonable and unjust in that it exceeds 
a minimum weight of 16,000 Ilbs., 
which complainant considers a just 
and reasonable weight. Complainant 
prays that after due hearing and 
investigation defendants be made to 
answer such charges, to cease and 
desist from said violation, to put in 
force more reasonable and just 
weights and for such further orders 
as Commission may consider com- 
plainant entitled to. 


Koch Butchers Supply Co., The, v, C. 


M. & St. P. Ry. (4578). 


Complainant alleges that in the 
course of its business it has received 
at Kansas City, Mo., eight carloads 
of wooden bungs, consigned from 
Chicago, Ill., charges assessed and 
collected being based on a rate of 
65c per 100 Ibs. 


Complainant alleges said rate to 
be excessive, unreasonable and un- 
just and prays that after due hear- 
ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates, and asks reparation in 
the sum of $7.86. 


Langan Bros. Co. v. C. & N. W. et al. 


(4584). 


Complainant alleges rates charged 
by defendants on paper and paper 
articles from points in Wisconsin 
and Illinois to Des Moines, Ia., are 
excessive, unreasonable and unjust 
and prays that after due hearing and 
investigation defendants be made to 
answer such charges, to cease and 
desist from said violation, to put in 
force more reasonable and just 
rates and for such further orders 
as Commission may consider com- 
plainant entitled to. 


Luthe Hardware Co., The, vs. C. M. 


& Gary, Elgin, J. & E., Ind. Harb. 
and C. B. & Q. Ry. et al. (4576). 
Complainant alleges that rates 
charged by defendants on iron and 
steel and merchandise to Des 
Moines, Ia. (when originating at 
Chicago, Ill.; Milwaukee, Wis., and 
other Illinois and Wisconsin 
points), are excéssive, unreasonable 
and unjust, and prays that after 
due hearing and investigation de- 
fendants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and asks 
reparation ih such sum as Commis- 
sion' may consider complainant en- 
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titled to. 
Nashville Tie Co.,. The, vs. L. & N. 
(4571). 
Complainant alleges that in the 
course of its business it shipped qa 


consignment of cross-ties from 
Stovall, Ky., to Louisville, Ky., 
charges assessed and collected be. 
ing based on a rate of 35c per 100 
Ibs. 


Complainant alleges said rate to 
be excessive, unreasonable and un- 
just, and prays that after due hear. 


ing and investigation. defendants 
be made to answer such charges, 
to cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and asks repa- 
ration in the sum of $443.56. 


Southern Furniture Mfg. Assn., The, v. 


Sou. Ry. et al. (4585). 


Complainant alleges that the rates 
on furniture as charged by defend- 
ants from points in the Carolina 
territory to Pacific Coast points, and 
other points west of the Mississippi 
River, are excessive, unreasonable 
and unjust, discriminate against 
complainant, and give an unfair ad- 
vantage to shippers situated at 
points in New England and Virginia 
cities territory. 

Complainant prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and for 
such further orders as Commission 
may consider complainant  enti- 
tled to. 


Waukesha Lime & Stone Co., The, 


vs. C. M. & St. P. and C. & N. W. 
Ry. (4579). 

Complainant alleges that the 
rates of 4c per -100 lbs., via the 
C. & N. W., and 2%c per 100 lbs. 
via the C. M. & St. P., on sand 
and gravel from Waukesha, Wis. 
to Chicago, Ill., are excessive, un- 
reasonable and unjust, and that a 
just and reasonable rate should 
not exceed 1%c per 100 Ibs. be 
tween these points. 


Complainant further alleges that 
rates on pulverized, crushed, rub- 
ble and broken stone, and on bulk 
lime from Waukesha, Wis., to Chi- 
eago, Ill., are excessive, unreason- 
able and unjust. 


Complainant prays that after due 
hearing and investigation defend- 
ants be made to* answer suc 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and ior 
such further orders as Commission 
may consider complainant entitled 
to, 
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of National and Local Interest. 





in these columns, we aim to give current newspaper comment on live topics; the publication of an editorial 
here carries with it neither the approval or disapproval of the opinions therein expressed.—The Traffic Service Bureau. 





While the report of the Hadley Commission, appointed 
to investigate the capitalization of railroads and the de- 
gree to which it can wisely be subjected to public regula- 
tion, if at all, covers less than fifty pages, it is an endur- 
ing monument of sound economic doctrine. It is hopeless 
to expect that any great number of our politicians will 
unreservedly accept its conclusions. It disposes utterly of 
some of their pet fallacies; and it shows clearly that what 
they have repeatedly promised the fancied victims of op- 
pression are legislative and economic impossibilities. 

In a closely reasoned argument the report declines to 
recommend the public regulation of new capital issues, It 
does this even while is believes that scrip, bond, and stock 
dividends should be prohibited. But it believes that no 
restrictions, except those of the fullest publicity, should 
be placed on the power of directors to issue new stock 
pro rata to the stockholders at or above par, even though 
the price received be less than the market value of the old 
stock. Its folowing finding is of deep signifiance. The 
commission believes that the issuance of stock at a dis- 
count, under indicated safeguards, is far preferable, in 
the interest of the public, to the sale of bonds at a high 
rate of interest or, what amounts to the same thing, at 
a large discount. 

The reason for the last conclusion cited is that the 
commission realizes, as the politician does not, the essen- 
tial difference between bonds and stock. A bond is a debt 
or liability, a mortgage upon the property and business, 
whose interest and principal must be met, with the alter- 
native of bankruptcy. The stock, on the other hand, is 
merely an evidence of partnership. If the fullest publicity 
is given to the terms upon which stock, at any discount, 
is sold, the purchaser knows what he is buying; and that 
he is taking a partnership interest, with a contingent 
speculative risk, which he can estimate for himself as he 
could in any other business. 

It is satisfactory to notice that the report brushes 
aside the old fallacy that capitalization exercises any in- 
fluence upon the making of rates. The two matters are 
not related, and were, moreover, of no real bearing upon 
each other even at a time when the Interstate Commerce 
Commission did not exercise its present far-reaching power 
of regulation. 

It need hardly be said, therefore, that the Commission 
Sees the true protection of the public, the shipper, the con- 
Sumer and the investor in the fullest possible publicity. 
This publicity should start from the first inception of any 
project, following, if possible, the stringest lines of the 
British companies acts. The stock exchange should de- 
cline to list a security which had not been so fathered; 
and there would be no need to forbid the use of the mails 
to wildcat projects, if it were made impossible to float a 
concern and sell its shares to the public without a prior 
compliance with such requirements as these, indicated or 
implied in the Commission’s report. 


The provisions of publicity recommended are of the 
most searching character; and while there is little enough 
doubt that some corporation managers will shy at them, 
this newspaper is glad to endorse them unreservedly; and 
we hope in the near future to suggest, from foreign ex- 
amples, methods by which they can be made effective.— 
New York Wall Street Journal. 

* co * 

Mayor Gaynor, in discussing transportation matters 
at the National Rivers and Harbors Congress in Washing- 
ton, charged the railroads with still persisting in giving 
rebates to favored shippers. He did not go into details be- 
yond citing some recent cases that have come up for 
judicial review. If the mayor is justified in saying that 
rebating still exists on a large scale the railroads are 
making a, great mistake. They have little or nothing to 
gain and a great deal to lose by violating this law. 

All who hold stock in any railroad should support the 
enforcement of this law and should put out of office all 
directors and officials who violate it. Railroad earnings 
per train and car mile for both freight and passenger 
service have increased since the law has been given effect. 
li does the individual shareholder harm, it takes money out 
of his pocket, every time a passenger is carried on a pass 
or a car of freight is handled for less than the regular rate. 

With an individual official the case may be altogether 
different, though it should not be. He may have some 
private interest in the concern favored by the rebates or 
he may share directly and corruptly in the illicit gains. 
Whatever he and his friends gain in this way comes out 
of the pockets of the stockholders just as truly as if the 
money was taken out of the cash drawer. Temptations of 
this kind are great, because the risks are small. 

But if the official gives rebates to get freight he injures 
the whole railroad business of the land, though he does 
not stand in the position of a thief as far as his employers 
are concerned. The railroads should stand together in this 
and their officials should assist the officers of the law to 
stamp out rebating by giving them all available informa- 
tion. Rebating cannot be covered up very long. When- 
ever the ton-mile freight receipts, as shown in railroad 
reports, fall below what the advertised rates should pro- 
duce, an investigation is in order. 

Mayor Gaynor set forth the legal status of the railroads 
and their relations to the public clearly when he said they 
are public highways on which no discrimination or favorit- 
ism can lawfully be given. While the railroads have just 
cause to protest against some of the rules and legislation 
aimed at them in recent years they should put themselves 
in a position to be able to come into court with clean 
hands at any time. Individual shareholders should take 
more interest in this matter.—New York Commercial. 

* * * 


Nowhere in its report is the Hadley commission on 
firmer ground than in the following: 
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“No attempt should be made by statute to limit rail- 
road profits to a fixed percentage, or to treat a high cash 
dividend as necessarily indicating extortion. Railroad 
charges must be reasonable; but to try to control rates by 
arbitrarily limiting profits is to put the manager who makes 
his profit by efficiency and economy on the same level as 
the one who tries to accomplish the same result through 
extortionate charges.” 

No doubt it was far easier for this commission to dis- 
charge its duty thus courageously than it would have 
been for one made up of politicians or, what is perhaps 
not quite the same thing, a committee of Congress. It 
is exceedingly fortunate for the country that the commis- 
sion was not of that character; and that it has, in so dis- 
interested and authoritative a document as its report is, 
declared for preserving to railroad managers and their 
employes the natural rewards of individual capacity under 
a democratic form of government. 

In this matter of dividend rates, as indeed all through 
its report, the commission has in effect pointed out the 
necessity of devising means fitted to the end to be accom- 
plished, instead of attempting to work an immediate and 
wholesale form of all railroad evils, both real and fancied, 
by indiscriminately “whacking” the railroads. The com- 
mission argues lucidly and convincingly that placing an 
arbitrary limit upon dividends would not assure us rea- 
sonable rates, but would be very certain to work wide- 
spread harm through removing the chief incentive to zeal 
and efficiency. 

In recommending that, with a free hand as to cash or 
“regular” dividends, the railroads be prohibited from dis- 
tributing stock, bond or scrip dividends, the commission 
put its finger unerringly on one of the weaknesses of the 
railroad case for a higher general level of freight rates 
in 1910. Railroad men have always contended that the 
carriers should be allowed to earn more than mere in- 
terest on the investment, so that they might not be 
obliged to capitalize unproductive expenditures. Up to 
this point the commission approves their contention, but it 
goes further and supplies the indispensable complement 
of this theory, namely, that the carriers shall be pro- 
hibited by law from capitalizing such unproductive ex- 
penditures under the pretense of “returning to the stock- 
holders a share of the profits of earlier years of which 
they have been deprived,” etc. 

This quotation is not from the commission; it is the 
catch-phrase of stock-market operators and floor-traders. 
But the commission disposes of it effectively, knowing 
that if stock dividends were prohibited much of the un- 
thinking criticism of generous dividends, rates and large 


surplus earnings would cease—New York Wall Street 
Journal. 





Denver Local Rates Down 





Denver, Colo., December 15.—Announcement has 
been made that the Colorado & Southern, Union Pacific, 
Denver & Rio Grande and Colorado Midland lines have 
agreed to substantial reductions in rates on about 50 
commodities between this city and Colorado and Utah 
common points. 

The readjustment is understood to have been the 
result of a series of conferences between the carriers 


and F. W. Maxwell, representing the local: chamber of 
commerce. 
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“Too much praise cannot be given to these rail. 
roads,” said Mr. Maxweli. “Immediately after the (Chi- 
cago conference, when the trunk lines turned us down, 
the managers of the Colorado-Utah Freight Association 
asked us not to include them in the action we were 
to bring until they had had time to check over the 
rates. After a few days they submitted new tariffs 
which, in essence, were just what we had asked. Some 
were higher, others were lower, but on the average 
they were very fair, the widest spread between what 
we asked and what we got being 5 cents. 

“Our manufacturers are now on an equal footing 
with eastern competitors on all the commodities which 
are made here, so far as we could find out, but if 
any have been overlooked the railroads are in a re. 
ceptive mood, and they will be included,” 

Among the reductions are these: 

Canned goods, from 60 to 50 cents; preserves, from 
66 to 55 cents; building and roofing papers, 60 to 33 
cents; beans, peas and tomatoes, from 60 to 45 cents; 
bar and sheet lead, from 66 to 40 cents; agricultural 
implements, from 79% to 60 cents; paints, from 58 
to 45 cents; soaps, etc., from 52 to 40 cents; pickles, 
from 66 to 50 cents; condensed milk, from 50 to 45 
cents; cotton piece goods, from $1.25 to 95 cents; var- 
nish, from 96 to 45 cents; roasted coffee, from 79 to 
45 cents; paper boxes, from 96 to 65 cents. 

Class rates will not be disturbed for the present, 
although it is possible that eventually a similar reduc- 
tion will be made in them. 

This action, it is understood, will not affect the 
filing by the chamber of an attack on rates into Denver 
from points east. A complaint to be lodged with the 
Interstate Commerce Commission is said to be in the 
hands of the counsel of the traffic bureau of the 
association. 

A petition has already been filed by the Denver 
Consumers’ & Shippers’ Association against the carriers 
in which a general attack has been made on the ad- 
justment via the Galveston gateway. 


Attacks State Jurisdiction 


Lincoln, Neb., December 15.—The right of the state 
courts to hear cases brought by shippers to recover 
excessive demurrage charges collected by a railroad 
engaged in interstate commerce has been challenged in 
the Supreme Court by the Chicago, Burlington & Quincy 
Railroad Company in an appeal from Douglas County. 

The Nebraska Transfer Company sued in the lower 
court for $409, on a contention that the railroad com- 
pany, instead of delivering a large number of cars of 
sugar in the order received so that the consignee could 
unload them each day, bunched them and then, because 
it took a long time to unload, made the consignee pay 
demurrage on the cars. 

The railroad company took the ground that to allow 
the plaintiff to recover in this action would in effect 
operate to give him and to compel the defendant to pay 
a rebate upon the tariff charges due on the shipment, 
contrary to and in violation of the act of Congress; 
that it was an interstate matter anyway, because the 
ears came from outside Nebraska; that the wrongful 
act complained of was-a violation of the interstate 
commerce act, and jurisdiction to hear and determine 
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it lay only in the Interstate Commerce Commission. 
The lower court retained jurisdiction, but the plaintiff 
secured judgment for recovery of demurrage on but 
six cars, which were not kept on the team tracks all 
the time. 

It was also claimed by the company that the case 
involves something more important and larger than the 
mere right of the plaintiff to recover the damages 
It is the purpose of the statutes passed in 
recent years, says the company’s attorneys, to compel 
the carriers to treat all patrons equally. This policy 
they claim will be violated in the adoption of any rule 
which excuses a shipper from the payment of lawful 
tariff charges on account of circumstances which were 
not due to the carrier’s fault. 

T. W. Blackburn, attorney for the appellee, con- 
tended that the assessment and collection of demurrage 
charges would not be in any way different from the 
assessment and collection of an overcharge of freight. 
He said the demurrage charges arose, not while the 
cars were in transit, but under a separate and distinct 
contract wholly within the state, the contract being 
that if the cars were not unloaded within 48 hours a 
dollar a day penalty for rental of each car should be 
charged, It would take a wide stretch of imagination, 
he claimed, to convert a demurrage charge into an 
interstate proposition. Being a charge made after reach- 
ing a terminal, it is properly a state matter, and no 
unjust preference or undue discrimination or forbidden 
act is complained of. He said his client was simply 
asking for money wrongfully collected under a mistake 
of facts, and the fact only was in dispute. 


awarded. 


IMPERIAL VALLEY SHIPPERS ATTACK RATES. 


San Francisco, Cal., December 15.—Imperial Valley 
shippers have filed a request” with the state railroad 
commission asking that the Southern Pacific Company 
grant the same freight rate on butter as that which 
San Joaquin shippers enjoy by express. It is alleged 
that the Imperial Valley shippers pay a flat rate of 
$1.02 to southern points, and that the San Joaquin 
butter-makers can ship for an equal distance by express 
at a lower rate. The Imperial Valley shippers also 
complain that the Southern Pacific gives a lower rate 
to Los Angeles on shipments of oil, cottonseed and cot- 
tonseed meal than to San Francisco, and ask for a 
readjustment, 


State Board Takes Jurisdiction 


Frankfort, Ky., December 15—The state railroad 
commission has announced that, it will take jurisdiction 
over the rates in effect on the Frankfort & Cincinnati 
Railroad between February 1 and June 21 of this year. 
This annonucement was made in overruling the demurrer 
of the Louisville & Nashville Railroad and the F. & C. 
Line to the complaint of the Frankfort Distillery against 
rates on malt, grain, barrels and coal, which alleged 
that charges on these commodities had been increased 
50 per cent since February 1, 

As to rates effective after June 21, when the court 
of appeals decided that the L. & N. could not, take over 
the F. & C. Railroad, the commission decided that it 
could not consider them as the matter is still in litiga- 
tion. The commission held that the question of joint 
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rates was not involved, and therefore it was not neces- 
sary to decide whether the commission could regulate 
joint rates. 


Opposes Twin Cities’ Action 





Sioux Falls, S. D., December 15.—The action of job- 
bing interests in the Twin Cities in asking the Interstate 
Commerce Commission to reduce rates from Minneapolis 
and St. Paul to South Dakota points may meet with 
opposition from the jobbers of this state, or a counter 
demand, through the state railroad commission, that 
state rates be similarly trimmed. 

Representatives of South Dakota jobbing interests 
recently appeared before the state commission to express 
disapproval of the demand for lower rates from the Twin 
Cities. They took the position that any petition for a 
reduction should originate from within this state. It 
was further claimed that St. Paul and Minneapolis now 
have advantages over Sioux Falls, and that the only 
purpose of the attack before the Interstate Commerce 
Commission was to stifle the competition of South Da- 
kota jobbing centers. 

It is said to be very likely that the state com- 
mission will intervene in the proceedings before the 
Interstate Commerce Commission. 


Issues New Conference Rules 
THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 
Washington, D. C., December 15.—The following con- 
ference rulings have been made public by the Interstate 
Commerce Commission: 


October 9, 1911, 


326. BAGGAGE CHECKED BY INITIAL LINE 
WITH ROUTING INADEQUATELY SPECIFIED.—Upon 
inquiry as to the legal propriety of a proposed agree- 
ment by an association of general baggage agents pro- 
viding, in substance, that an intermediate line shall 
forward to checked destination by the most direct route 
any baggage received by it not fully routed; that the 
initial line shall report to the lines actually moving the 
baggage the amount of any excess baggage charges 
collected by it; and that in case there is more than 
one station at destination the initial as well as the 
terminal line shall be advised of the station at which 
the baggage may be found, it was Held, that, subject 
to such modified conclusions as may be required in the 
light of further information, the Commission sees no 
present objection to such rules if properly published 
in the tariffs. 


October 10, 1911. 


327. TELEGRAMS RELATING TO SHIPMENTS— 
RULE 302 CONSTRUED.—Telegrams from a shipper re- 
lating to his traffic must be paid for by him, but a carrier 
may lawfully answer such a message at its expense. 
November 6, 1911. 

328. SAFETY APPLIANCES—CARS OF SPECIAL 
CONSTRUCTION.—Locomotives while equipped with 
snowplows or flangers are to be regarded as cars of 
special construction within the meaning of the\order of 
March 13, 1911. 
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329. SAFETY APPLIANCES—ORDER OF MARCH 
18, 1911, CONSTRUED.—The order entitled “United 
States Safety Appliance Standards,” adopted on March 
13, 1911, is interpreted with respect to the details men- 
tioned as follows: 

1. That gondola and ballast cars with swinging side 
doors at ladder locations may be considered as cars of 
special construction. 

Ladders and handholds need not be applied to swing- 
ing side doors. 

A side vertical handhold shall be placed on corner 
post of such cars, as nearly as possible over sill step. 

2. That high-side gondola and ballast cars with 
end platforms 18 inches or more in length may be con- 
sidered as cars of special construction. 

Ladders shall be placed on such cars as prescribed 
for high-side gondola and hopper cars, with sill step 
under ladder, or as near under ladder as car construc: 
tion will permit. Ends and side of cars to be equipped 
with handholds in the same manner as flat cars. 

38. Ladders—spacing of ladder treads. That the 
spacing of top ladder treads shall be taken from eave 
of roof at side of car, whether latitudinal running board 
is used or not. (Shown on plates illustrating United 
States safety appliance standards, issued by the Com- 
mission July 1, 1911.) 

4. Box and other house cars—automobile cars with 
swinging end doors—end ladders. 

That these cars may come under the head of cars 
of special construction, as per clause on page 37 of 
the order, and the end ladders placed as nearly as 
possible to designated location. 


November 14, 1911. 


330. FREE CARRIAGE OF RAILWAY Y. M. C. A. 
LIBRARY BOOKS.—It is not unlawful for an interstate 
railroad to carry witheut charge, for use by railway 
employes, books belonging to the libraries of Railway 
Young Men’s Christian Associations. 

331. TRANSFER OF SHIPMENT IN TRANSIT TO 
ANOTHER CAR.—A shipment started to move under a 
joint through rate and an established minimum for the 
ear of the size in which it was loaded, but for the con- 
venience of the carrier was subsequently transferred 
into a smaller car taking a lower minimum under the 
same through rate. Charges were collected on the 
actual weight, which was in excess of the lower and 
less than the higher minimum weight: Held, That where 
a joint through rate is in effect the through charges are 
not affected by such a transfer of the shipment in transit 
from one car to another, whether larger or smaller; and 
that the through charges here should have been collected 
at the joint through rate and on the basis of the mini- 
mum weight applicable on the car ordered or accepted 
by the consignor for the movement. 


ALLOWED TO CANCEL LIME WASTE RATE. 


San Francisco, Cal., December 15.—The application 
of the Southern Pacific Company for permission to cancel 
the lime waste rate now existing between Alvarado 
and Oil City on the ground that it has been mis- 
interpreted by shippers has been granted by the state 
railway commission. The railroad placed a rate of 
$1.50 a ton on carload lots, expecting the waste would 
be moved from the sugar refinery at Alvarado, mixed 
with asphaltum and reshipped. It was found, however, 
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that the waste was used as a filler for street improve. 
ment work, and in this manner it competed with poy. 
dered lime, the rate on which was considerably higher. 





Half-Rate Case Argued 


THE TRAFFIC SERVICE NEWS BUREAU, 

WESTORY BUILDING, WASHINGTON, D. ¢, 

Washington, D. C., December 15.—Arguments were 
made Saturday in the complaint of the Minneapolis Traffic 


Association against the Chicago & Northwestern, in 
which the charge is made that the railroads are charg. 
ing an unjust rate in requiring the payment of the ful] 
rate on broken, damaged or shopworn goods returned to 


the manufacturers for repairs or reconstruction. Joseph 
A. Hoop made the opening argument. 

The Commission has heretofore expressed an opinion 
in the matter, but the railroads have not seen fit to put 
in rules in accordance with the opinion. On the con. 
trary, they have continued charging the full rate. The 
complainants say the imposition of the full rate has 
reduced the business of agricultural implement dealers 
and manufacturers 25 per cent. The contention of the 
railroads is that it is impossible to police the half rate 
so as to prevent its violation, except at an expense which 
would be prohibitive. 

The manufacturers and dealers contend that a rule 
which was in effect for 35 years should not be set aside 
without at least a good strong showing of reason for 
doing so. They suggest a return to the half-rate rule. 


Postpones Buffalo Case Order 


Washington, D. C., December 15.—The Commission 
has merged the Buffalo Union Furnace order with its 
general inquiry into the matter of allowances to short- 
line railroads serving industries, Docket No. 4181. At 
the same time it postponed indefinitely the effective date 
of the order, with the intimation that an effective date 
would be set as soon as there is a result in No. 4181. 

In the meantime, however, the complainants in the 
furnace case are allowed to proceed with the presenta 
tion of proof as to the amount of reparation that should 
be awarded in compliance with the terms of the order, 
which, but for to-day’s action, would have become effect: 
ive January 2, 1912. 

The postponement of the effective date is the result 
of agreement among counsel for the railroads and the 
complainant. The subject matter of No. 4181 is being 
inquired into by the Stanley committee of the House, 
which is making an investigation of the organization and 
practices of the United States Steel Corporation. 





Traffic League Committee Meets 





Members of the executive committee of the Na 
tional Industrial Traffic League met in Chicago Thurs 
day to discuss plans for the spring meeting of the 
association. 

It was decided to circularize the members of the 
League on their attitude toward the Panama Canal, %0 
that its effect on commerce might be _ intelligently 
studied, Expressions of opinion will be asked as [0 


whether the canal should be free or toll; whether, if 


December 16, | 


tolls are charg 
or on the vei 
pe discriminat 
toms. 


The subjec 
was left in th 
which J. C. L 


of which Fran 
on the cost te 
ments of the p 
may make a : 
The questi 
a committee | 
discussion. It 
Commerce Co! 
tigation into 
ready to offer 
its possession. 


ALL 
Austin, T 
yeston have ; 
less than car 
to become a p 
Houston & H 
days ago. Th 
carload traffic 
Houston and 


Roads to 


Olympia, 
have been as 
commission i 
Under an arr 
of the state 
men prepare 
the basis of 
that the redu 

The chec 
the supervisic 
commission. 
him. In ad 
experts, Mr. 
of representa 
Seattle and ' 

The grea 
each shippins 
the general 1 
While the co 
haul, and ani 
tween two s 
line and 400 
rates, in thi 
town. 

“Contrary 
Teason for | 
remarked M 
particular m 
industry,” 


APPO 
Lima, O 
Club has ek 
ferences bet 











+ oo 


Ve- 
OW- 
her, 


» 
ere 
iffic 


arg: 
full 


eph 
1ion 


C-On- 
The 
has 
lers 


rate 
Lich 


rule 
side 


for 


sion 
its 
ort: 


date 
date 


the 
nta- 
ould 
‘der, 
fect- 


sult 
the 
eing 
use, 
and 


ts 


Na- 
1urs- 
the 


the 
ontly 


5 to 
r, if 


pecember 16, 1911 





tolls are charged, they should be assessed on the cargo 
or on the vessel tonnage, and whether there should 
pe discrimination between American and foreign bot- 
toms. 

The subject of the bills relating to bills of lading 
was left in the hands of the legislative committee, of 
which J. C. Lincoln is chairman, A special committee, 
of which Frank Bentley is chairman, is to gather data 
on the cost to shippers of complying with the require- 
ments of the proposed clearance bills, so that the League 
may make a strong fight against this legislation. 

The question of weighing, which is in the hands of 
a committee headed by Oscar Bell, also came up for 
discussion. It is the understanding that the Interstate 
Commerce Commission is to institute a general inves- 
tigation into this subject and the League will stand 
ready to offer such suggestions and information as in 
its possession. 


ALL LINES IN ON UNIFORM BASIS. 

Austin, Tex., December 15.—All lines entering Gal- 
yeston have joined in the uniform switching rates on 
less than carload movements at that place. The last 
to become a party to the arrangement was the Galveston, 
Houston & Henderson, which secured authority a few 
days ago. The uniform switching charges on less than 
carload traffic are now in effect in Galveston, Dallas, 
Houston and other places. 





Roads to Co-operate in Adjustment 





Olympia, Wash.,, December 15.—Washington carriers 
have been asked to co-operate with the public service 
commission in drawing of schedules of reduced rates. 
Under an arrangement outlined by Chairman Lawrence 
of the state board, each line will have its expert rate 
men prepare reduced schedules, which will later form 
the basis of an order of the commission. It is said 
that the reductions will average about 25 per cent. 

The checking in of the lower rates will be under 
the supervision of O, O. Calderhead, rate expert of the 
commission. Each railroad will submit its schedule to 
him. In addition to working with the railroad rate 
experts, Mr. Calderhead will also have the assistance 
of representatives from the traffic bureaus of Spokane, 
Seattle and Tacoma. . 

The greatest difficulty in setting the rates from 
each shipping point will be found in the exceptions to 
the general rules laid down by the commission. Thus, 
while the commission has set one rate for a 300-mile 
haul, and another for a 400-mile haul, the distance be- 
tween two shippings points may be 300 miles on one 
line and 400 on another. To insure competition the 
rates, in this instance, must be the same from each 
town. 

“Contrary to general opinion, perhaps, there is some 
Teason for every special rate put in by a railroad, 
remarked Mr. Calderhead. “A change made in one 
particular may, perhaps, injure the general fabric of 
industry,” 


APPOINTS CONFERENCE COMMITTEE. 


Lima, O., December 15.—The Lima Transportation 
Club has elected a grievance committee to adjust dif- 
ferences between carriers and shippers at Lima. The 
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membership is as follows: W. W. Crooks, Pennsyl- 


vania; J. C. Fletcher, Lake Erie & Western; E. S. 
Case, Erie; R. A, Abbey, Gramm Motor Truck Com- 
pany; Roy Sealts, J. M. Sealts Company; and W. E. 


Meyers, Peerless Coal & Supply Company. 


Reopens Elevation Cases 


THE TRAFFIC SERVICE NEWS BUREAU, 

WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D, C., December 15.—In view of the 

decision of the Supreme Court in the Peavey elevation 

case, the Commission has decided to reform its orders 

in the cases that come within the purview of that 

opinion, A new order will be made to conform to , 

the view of the Supreme Court, after there has been 

a further hearing, to be held on Saturday, December 
16, in the following complaints: 


No. 1241. Traffic Bureau, Merchants’ Exchange of 
St. Louis, vs. Chicago, Rock Island & Pacific Railway 
Company. 

No. 1267. Traffic Bureau, Merchants’ Exchange of 
St. Louis, vs. Missouri, Kansas & Texas Railway Com- 
pany. 

No. 1239. Traffic Bureau, Merchants’ Exchange of 
St, Louis, vs. Chicago, Burlington & Quincy Railroad 
Company. 

No. 1240. Traffic Bureau, Merchants’ Exchange of 
St. Louis, vs, Missouri Pacific Railway Company. 

No. 1263. Traffic Bureau, Merchants’ Exchange of 
St. Louis, vs. St. Louis & San Francisco Railroad Com- 
pany. 


Asks Court to Advance Cases 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., December 15.—Solicitor-general 
Lehmann Monday submitted motions to advance the hear- 
ing of the White Star-Goodrich cases and the intermoun- 
tain and fourth section cases. 

The appeals in the intermountain and fourth section 
cases were taken to-day, immediately after the Com- 
merce Court had made permanent the temporary injunc- 
tion, 


RESTORES RETURNED GOODS RATES. 


Fargo, N. D., December 15.—The state railroad com- 
mission has ordered carriers subject to its jurisdiction 
to restore their special rates on implements returned 
for repairs. The change is to become effective March 
1, 1912. 


Postpones Back Haul Order 


THE TRAFFIC SERVICE NEWS BUREAU, 

WESTORY BUILDING, WASHINGTON, D. C. 

“Washington, D. C., December 15.—The Commission, 
by means of a supplemental order Wednesday, ex- 
tended the effective date of the order in the cases of 
th Portland Chamber of Commerce vs, the Oregon Rail- 
road & Navigation Company et al. and the Transporta- 
tion Bureau of Seattle Chamber of Commerce and the 
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Tacoma Traffic Association vs. the Northern Pacific and 
others, from January 2 to February 2. 

These are the cases in which the Commission in 
June, 1910, put out a tentative class rate tariff from 
Tacoma, Seattle and Portland to points in Washington, 
Oregon, Idaho and Montana, which tentative tariff, in 
November of this year, was ordered in to become effect- 
ive on January 2. The railroads cannot get ready to 
obey the order by the time of the effective date, and 
the postponement is made upon the application of the 
parties in interest, 

The last decision of the Commission was published 
in Tue TRAFFIC Wortp for December 2, 1911, page 952. 





DUNN TO ADDRESS TRAFFIC CLUB. 


Samuel O. Dunn, editor of the Railway Age-Gazette, 
will address the Traffic Club of Chicago on “Two Gov- 
ernmental Tendencies Affecting Public Regulation of 
Business” at the next monthly luncheon, December 19. 


Craffic World Changes 


R. N. Collyér has been appointed chairman of the 
Official Classification Committee, vice F. S. Holbrook, 
resigned to accept the position of traffic manager of 
Wells, Fargo & Co. 

F. F. Thompson, chief clerk to the director of traffic 
of the Harriman Lines, has been appointed a member 
of the committee on Uniform Classification, vice E. H. 
Wood. 

J. I. Hazzard, commercial agent of the Rock Island 
Lines at Chicago, has resigned to accept a similar posi- 
tion with the El Paso & Southwestern System at St. 
Louis, Mo. 

Murray Billings has been appointed assistant traffic 
manager of the Illinois Steel Company and assistant 
western traffic manager of the Universal Portland Cement 
Company, 


Committee Submits Demands 


The National Baggage Committee, created at a con- 
ference of representatives of traveling salesmen’s or- 
ganizations, manufacturers, etc., held at Chicago some 
weeks ago, has forwarded to each of the passenger 
associations a notice outlining the following demands 
relative to excess baggage: 

. One hundred and fifty pounds of free baggage with 
every first class ticket. 

A uniform charge of 12% per cent of the first class 
fare for 100 pounds excess. 

A minimum charge of 25 cents for excess baggage, 

A 45-inch limit. for length of trunks, with excess 
figured on a basis of 5 pounds for every inch over 45. 

It is claimed by the baggage committee that an 
interstate baggage tariff of 16 2-3 per cent of the cost of 
a first class passenger fare, now in effect, is exorbitant. 





LOWER COURT REVERSED. 


Washington, D. C., December 15-—The Supreme 
Court of the United States Monday reversed the lower 
court in the case of the Union Pacific and others against 
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the Mason City & Fort Dodge Railroad. The issue ig 
that matter was as to whether the Fort Dodge road, 
which has a transit right across the bridge at Omaha, 
has the right to do switching on that structure. The lower 
court held that it has, but the Supreme Court revergeq 
that decision and remanded the case. 


ANOTHER LIVE. STOCK TARIFF SUSPENDED. 

Washington, D. C., December 15.—The Interstate 
Commerce Commission has announced the suspension, 
until April 10, 1912, of Tariff No. 4851 of the Northern 
Pacific, advancing rates on stock cattle and sheep. 





AVERAGE DETENTION 1.32 DAYS. 


Virginia, Minn., December 15.—The average deten. 
tion of cars in the Missabe Range Demurrage Bureau 
during November was 1.32 days per car. The total 
number of cars tracked was 3,765. 





TO ESTABLISH NEW STEAMSHIP SERVICE. 


The United Fruit Company announces the establish- 
ment of a weekly freight and passenger service between 
New York and Port Limon, Costa Rica. Four vessels 
will be put on, beginning January 6, 1912. 


HANDLES OVER 126,000 CARS. 

Seattle, Wash., December 15.—The October report of 
the Pacific Northwest Demurrage Bureau shows that 
25 roads reported 126,045 cars, of which 6,177 were held 
beyond the free-time allowance. The per cent released 


on time by the different lines ranged from 100 to 88 per 
cent. 


SUGAR LIGHTERAGE CASE ADVANCED. 


Washington, D. C., December 15.—The Supreme Court, 
upon the government’s motion to advance, has set the 
sugar allowance cases for argument on January 8. It 
is believed there will be a notable argument in that 
case and that, on account of the great interest involved, 
the court will allow more than the usual amount of time. 


Issues General Denial of Relief 
THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 
Washington, D. C., December 15.—The Commission 
Thursday denied, in Fourth Section Order No, 445, all ap 
plications for relief from the fourth section in which 
the sole ground is that the points from or to which 
the rates in question are applicable are not points of 
production or points of consumption, The denial is to 
be effective on January 1, and is in accordance with 
Fourth Section Circular No. 4 of June 8, 1911. 
Among the other fourth section orders recently is 
sued are: 
No. 444, Application No. 5310, by the Canadian Pa- 
cific and the Bangor & Aroostook. Order No. 11 va 


cated and authority granted to make rates on grain and 
grain products from western United States to points it 
Maine via Brownsville Junction, the same as those via 
shorter lines. 

No. 448, Application No. 5470, by the ‘St. Louis, 
Iron Mountain & Southern and on behalf of the Texas 
& Pacific. Authority granted to make rates on 1085 
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and other forest products the same as other lines in 
yu, P. Washburn’s I. C, C. No. 71. 

No. 452, Application No. 5646, by the Standard Air 
Line and the Piedmont Traction Company. Authority 
granted to establish class and commodity rates via the 
traction company’s lines, the same as are in effect via 
competing lines. 

No. 460, Application No. 5545, by the New Orleans 
Great Northern. Authority granted to establish an 8-cent 
umber rate to Vicksburg to meet the competition of 
the Gulf & Ship Island road, which parallels the New 
Orleans Great Northern for 85 miles, and is in compe- 
tition for a much greater distance. 

No. 462, Application No. 5639, by the Louisiana & 
Arkansas and in behalf of the Texas & Pacific. Author- 
ity granted to make L, & A. rates on cotton and cotton 
linters carried in its I. C. C. No. 732 over a new route 
in connection with the Texas & Pacific. 

No. 409, Application No. 5504, of F. A. Leland, agent, 
for and in behalf of carriers parties to I. C. C. No. 840. 
Application granted for the establishment of Group 1 
basis rates at Jacksboro, Tex. 

No. 429, Application No. 5572, Lehigh Valley Rail- 
rad Company. Authority granted to establish and 
maintain same class rates from Bear Creek and Beaup- 
land, Pa., to Delaware, N. J., via Phillipsburg, N. J., and 
the Delaware, Lackawanna & Western Railroad, which 
are concurrently maintained via the line of New York, 
Susquehanna & Western Railway Company in connection 
with the Lehigh Valley, maintaining higher rates to the 
intermediate points. 

No, 430, Application No. 5574, Lehigh Valley. Author- 
ity granted to establish and maintain same class rates 
fom Waterloo and Seneca Falls, N. Y., to stations on 
the Delaware, Lackawanna & Western Railroad, Elmira, 
Elmira Heights and Horse Heads, N. Y., via Waverly, 
N. Y.-Pa., that are concurrently in effect between same 
points via Horse Heads, N. Y., and higher to interme- 
diate points, 

No. 431, Application No. 5575, Lehigh Valley. Author- 
ity granted to establish and maintain class rates between 
Geneva, N. Y., and points on the Delaware, Lackawanna 
& Western same as those applicable to same points via 
New York Central & Hudson River Railroad, maintain- 
ing higher rates to intermediate points. 

No, 434, Application No. 5576, of the Lehigh Valley. 
Authority granted to establish and maintain same class 
tates from points of origin on their line in New York 
via the Lehigh Valley and the Delaware, Lackawanna & 
Western that are concurrently maintained via Lehigh 
Valley and the New York Central & Hudson River Rail- 
toad Company, and to maintain higher rates at inter- 
mediate points, 

No. 441, Application No. 5583, of the Delaware, 
Lackawanna & Western Railroad. Authority granted 
for the establishment and maintenance of rates from 
points on its line to stations on the Lehigh Valley same 
a are concurrently in effect via the line of the New 
York Central in connection with the Delaware, Lacka- 
Wanna & Western. 


No. 442, Application No. 5582, of the Delaware, 
Lackawanna & Western. Authority granted to establish 
and maintain rates from points on its line via Horse 
Heads, N. Y., same as those concurrently in effect via 
the New York Central & Hudson River. 

No. 432, Application No. 5294, F. A, Leland, agen 
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for his tariff, I. C. C. No. 839. Application granted 1 
amend rates on packing-house products and fresh meat 
making the Illinois Central and the Yazoo & Mississipj * 
Valley Railroad participating carriers. 

No. 4388, Application 5580, Delaware, Lackawanna & 
Western. Authority granted to establish and maintain 
rates from Elmira, Elmira Heights and Horse Heads, 
N. Y., to Waterloo and Seneca Falls, via Waverly and 
Lehigh Valley Railroad, same as concurrently in effect 
via shorter line through Horse Heads, and higher at 
intermediate points. 

No. 437, Application No. 5579, Delaware, Lackawanna 
& Western. Authority granted to establish and main- 
tain same first-class rates for transportation of general 
merchandise from Elmira, Elmira Heights and Horse 
Heads, N. Y., to stations on the Lehigh same as con- 
currently in effect via shorter line through Horse Heads, 
and to maintain higher rates at the intermediate points. 

No. 436, Application No. 5578, Delaware, Lackawanna 
& Western. Authority granted similar to above with 
reference to rates from Delaware, N. J., to Bear Cre 
and Beaupland, Pa., via Phillipsburg, N. J., and the I 
high Valley as in effect via New York, Susquehanna 
Western. 

No. 435, Application No. 5577 of the Delaware, Lacka- 
wanna & Western. Authority denied for the establish- 
ment of class rates for transportation of general mer- 
chandise from Phillipsburg, N. J., to points in New York, 
via Pittston, Pa., and Lehigh Valley Railroad lower 
than rates concurrently in effect on Delaware, Lacka- 
wanna & Western, sufficient cause not having been 
shown. 

No. 251, Application No, 5218, of the’ Union Pacific 
Railroad Company et al. Authority granted to charge 
joint passenger fares and excess baggage rates from 
points on the Union Pacific in Kansas and Nebraska, 
Council Bluffs, Ia., and Kansas City, Mo., to points in 
California on the Southern Pacific to Portland, Ore. 

No, 419, Application No. 5421, of the Southern Rail- 
way Company et al. Authority granted to establish 
same rates on carriages,’ buggies and trotting wagons 
from Sumter, S. C., as from Rock Hill, 8. C. 


No. 443, Application No. 5581, of the Delaware, 
Lackawanna & Western. Authority granted to establish 
and maintain the same class rates from Elmira, Elmira 
Heights and Horse Heads, N. Y., to stations on the Le 
high Valley via Waverly, N. Y.-Pa., as are concurrently 
in effect between same points via Horse Heads, N. Y., 
and at the same time maintain higher rates to interme- 
diate points. 


No. 150, Application No. 5070, by the Kansas City 
Southern et al. Authority granted to establish through 
class and commodity rates between St. Louis, Kansas 
City, Omaha and points taking same rates to Prescott, 
Ark., the same as are now published by the St. Louis, 
Iron Mountain & Southern. 

No, 274, Application No. 5513, by the Atlantic Coast 
Line Railroad et al. Authority to establish commodity 
rates on rosin and rosin size from Georgia, South Caro- 
lina and Florida to Wisconsin and points beyond. Denied. 

No. 287, Application No. 5443, of M. P. Washburn, 
agent, for permission to change clerical error in Interior 
Mississippi Valley Northbound Tariff No. 3, I. C. C. No, 
75. Granted. 

No. 326, Application No. 5430, St. Louis & San 
Francisco Railroad, for authority to charge higher rates 



























































— = 


seri Silt i sik 


ee meee 


| monapionamrewanrse 
sa ar REA OETA URRII A IO SOO CIEE 




















1070 THE TRAFFIC WORLD AND TRAFFIC BULLETIN > 


to intermediate points in Tennessee on shipments of coal 
than at the more distant points, and higher than the 
combination of the intermediate rates: Denied. 

No, 327, Application No. 5436, Minneapolis & St. 
Louis Railroad Company. Authority granted to establish 
the same rate on rye, C. L. shipments, to be milled in 
transit at New Ulm, Minn,, for shipment between Minne- 
apolis and Chicago same as now in effect on wheat, and 
lower than rates concurrently in effect from intermediate 
points. 


No. 328, Application No. 5422, Yazoo & Mississippi 


Valley Railroad. Authority granted for the establish- 
ment of rates for the transportation of corn, carloads, 
minimum weight 24,000 pounds, from and to Mississippi 
points lower than rates concurrently in effect to inter- 
mediate points on the Vicksburg and Natchez districts 
of the same road. 

No. 330, Application No. 5434, of the Southern Rail- 
road. Authority granted to establish class and com- 
modity rates on basis of Memphis rates, in Tennessee, 
east of Stevenson, Tenn. 

No. 330, Application No. 5434 and 

No. 331, Application No. 5367, St. Louis & San 
Francisco Railroad Company. Authority granted to pub- 
lish freight rates between Joplin and Neosho, Mo., and 
Pittsburg, Kan., and points on the Kansas City Southern, 
higher than rates at the more distant points, 

No. 332, Application No. 5441, by M. P. Washburn. 
Authority granted to establish rates on classes and com- 
modities for account of the New Orleans & Great North- 
ern Railroad, from Jackson, Miss., to points of destina- 
tion carried in Mississippi Valley Carolina Tariff No. 2, 
I. C. C. No. 45,'same as rates concurrently in effect to 
Jackson, Miss., lower in some instances than rates con- 
currently in effect from and to intermediate points. 


No. 333, Application No. 5523, by the Cambria & 
Indiana et al. Authority granted to establish class and 
commodity rates on freight traffic, except coal and coke, 
from stations on their line to points in Central Freight 
Association territory in violation of the fourth section. 

No. 334, Application No. 5453, by the Georgia & 
Northern. Authority to establish rates for cotton- 
seed products, carloads, from Georgia points to eastern 
and western points similar to those in effect in Buffalo- 
Pittsburgh territory and Ohio and Mississippi river 
crossings. 

No. 335, Application No. 5442, by M. P. Washburn, 
agent, Authority granted to establish class and com- 
modity rates from Ohio and Mississippi river crossings 
to points in Georgia to correct clerical errors. 

No. 336, Application No. 5433, E. B. Hinton, agent. 
Authority granted to change canned goods descriptions 
in certain named tariffs. 

No. 337, Application No. 5440, by M. P. Washburn. 
Authority granted to change clerical error in Southeast- 
ern Tariff No. 7, I. C. C. No. 76. 

No.. 338, Application No. 5371, by E. H. Hinton, 
on behalf of carriers parties to Hinton’s I. C. C. No. 
A-5. Authority granted, until such time as Commission 
shall pass upon any application involving the adjust- 


ment, to establish the same rates on waste lead or 


paint (drippings) from Atlanta, Ga., and rate points to 
Ohio and Mississippi River crossings as in effect on 
dross or skimmings. s 

No, 339, Application No. 5444, by the Erie Railroad. 
Authority granted to establish joint through class rates 
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from stations on the Erie and connecting lines to points 
on the Baltimore & Ohio east of the Ohio River on the 
Valley Railroad of Virginia, Morgantown & Kingswood, 
Southern Railway and Washington Southern Railway 
lower to more distant than to intermediate points. 

No, 341, Application No. 5483, M. P. Washburn. 
Authority granted for the establishment of rates on 
fertilizer between Ohio and Mississippi River crossings 
and affiliated points, and Georgia points. 

No, 342, Application No. 5482, by M. P. Washburn, 
in behalf of the Cincinnati, New Orleans & Texas Pacific 
and other carriers participating in Manufactured Iron 
Tariff No. 3, I. C. C. No. 74. Permission denied to estab- 
lish rates on manufactured iron articles, as per group 42, 
from Chattanooga to Charleston and Huntington, W. Va.; 
Ashland, Ky., and Ironton, O., which would in some 
cases increase the discrimination at intermediate points, 

No. 343, Application No. 5273 of the Southern Rail- 
way. Authority granted to establish rates on beer and 
other malt liquors from Alexandria to Johnson City, 
Tenn., lower than rates concurrently in effect to inter- 
mediate points. 

No. 344, Application No. 5446, by the Carolina & 
Northwestern et al. Authority granted to establish rates 
on cottonseed oil and cottonsed soap stock from Nevw- 
ton, N. C., the same as from Statesville and Charlotte. 

No. 345, Application No. 5407, by the Cincinnati, New 
Orleans & Texas Pacific. Authority granted to establish 
coal and coke rates from points on its lines to points in 
southeastern Mississippi Valley and Carolina territory 
lower than to intermediate points. 

No. 347, Application No. 5449, of the Pennsylvania 
Railroad Company; the Philadelphia, Baltimore & Wasb- 
ington and other Pennsylvania companies. Permission 
granted to establish a rate of $1.10 on bituminous coal 
from Wehrum, Pa., to Lackawanna, N. Y., via Blairsville, 
Kiskiminetas Junction, Buffalo and South Buffalo Rail- 
way without changing the higher rates in effect from 
intermediate points, so as to enable it to meet a rate at 
Lackawanna made by the Buffalo, Rochester and Pitts- 
burgh. 

No. 348, Application No. 5484, by M. P. Washburn 
for the Nashville, Chattanooga & St. Louis et al., estab 
lishing minimum rule on iron and steel articles to cor- 
rect clerical errors. 


No. 349, Application No. 5489, of the Mobile & Ohio.. 


Authority denied for the establishment of a rate of 48 
cents on cotton linters from Okolona, Miss., to Cincin- 
nati, which would be lower than the rates to intermediate 
points. 

No. 349 and 

No. 350, Application No, 5450, Atlantic Coast Line. 
Authority granted to establish rates for the transportation 
of vehicles, including carriages, buggies and _ trotting 
wagons, carloads and less, from Sumter, S. C., to points 
of destination in other states, lower than rates to inter- 
mediate points. 

No. 351, Application No. 5451, Atlantic Coast Line. 
Authority granted to establish rates on agricultural imple 
ments from Virginia points to Alabama points, Georgia, 
South Carolina, Florida and Tennessee, on basis of sixth 
class rates, lower, in some instances, to the intermediate 
than to the more distant points. 

No, 352, Application No. 5452, Atlantic Coast Line. 
Authority granted to change description of rates on oil, 
petroleum and petroleum products, which will have the 
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effect of establishing new rates on such products, other 
than coal oil, to Wilmington, lower than to the inter- 
mediate points cn same line. 

No. 353, Application No. 5486 of the Southern Rail- 
way Co. et al. Authority granted for the establishment 
of rates for the transportation of canned goods from 
Virginia points to southern points enumerated lower than 
rates concurrently in effect to intermediate points. 

No. 355, Application No. 5454, of the Illinois Central. 
Authority granted for the establishment of class and 
commodity rates between New Orleans and Monticello, 
Miss., lower than the rates in effect to intermediate 
points. 

No. 356, Application No. 5455, Illinois Central. 
Authority granted to establish rates on lard substitutes 
similar to those in effect for lard compounds, from New 
Orleans to western Tennessee and interior Mississippi 
Valley junction points. 

No. 357, Application on No. 5457, by E. H. Hinton, 
agent, to correct clerical errors on rates on cotton and 
knitting factory products, 

No. -358, Application No. 5459 of the Charleston & 
Western Carolina Railroad Company. Authority granted 
for the establishment of the Anderson, S. C., basis of 
rates, via all rail, for the transportation of cotton jeans, 
pants, overalls, shirts and drawers from Greenville, S. C., 
to northern and eastern points, lower than the rates in 
effect to intermediate points. 

No. 361, Application No. 5460. Authority granted to 
amend F. A, Leland Tariff, J. C. C. No. 863, to provide 
rates on lumber from Helena and West Helena, Ark., 
without reducing rates to intermediate points. 

No. 362, Application No. 5491. Application of the 
Raritan River Railroad Company for the right to estab- 
lish rates from stations on its line to those on the line 
of the New York, New Haven & Hartford on brick on a 
basis of 75 cents per 100 pounds, denied. 

No, 363, Application No. 5500, Central of Georgia. 
Authority granted for the establishment of rates for the 
transportation of cottonseed hull shavings, from Hunts- 
boro, Ala., to Ohio and Mississippi River crossings to 
eastern Virginia cities and to eastern interior points the 
Same as in effect to Columbus, Ga. 


No. 365, Application No. 5498, by the Denver, North- 
western & Pacific. Application for the establishment 
of a rate of $2.90 per net ton on coal from Leyden, 
Colo., to Iowa and Nebraska points. Denied. 





DAVIS CAR DEMURRAGE REGISTER 


Kor a record of your cars and keep it right. My register is made right for 
t, whether for regular rule or average rule. I have been a demurrage man for 20 
years and know what you require. Full instructions how to keep it and a copy 
of demurrage rules (Uniform Code) go with it. 


PRICE $5.00, PREPAID. 
H. L. DAVIS, Car Demurrage Specialist 


143 LIBERTY ST., NEW YORE CITY 
Intricate Demurrage Complications Solved. 





WANTED 


By ambitious young man, position as traffic 
manager or assistant in New York City. 
Thorough knowledge of claims, rates, and 
Interstate Commerce rulings. Six years’ expe- 
rience. Address Traffic Man, Room 51, 18-20 
East 42d Street, New York. 
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TRANS - CONTINENTAL FREIGHT CO. 


203 So. Dearborn Street, Chicago 
29 Broadway, New York 


GENERAL FREIGHT FORWARDERS 


HOUSEHOLD GOODS, MACHINERY and other 


commodities forwarded to and from the PACIFIC 
COAST and intermediate points at reduced rates. 

Special reductions are offered on MERCHANDISE 
of all descriptions and MACHINERY via Pacific Coast 
to Philippine Islands, China, Japan and all Oriental 
points. Also Australia and New Zealand. 


Write us for particulars. 





Shreveport, Louisiana, Dec. 15, 1911. 


Notice is hereby given that Phil J. 
Rupp, who was formerly Traveling Freight 
Agent of this Company at Oklahoma City, 
Oklahoma, is not now, and has not been 
I9II, in the 


since February 15, service 


of this company. 


Louisiana Railway & Navigation Company. 


THE BOOK SHELF 
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Railroad Administration, Morris................ 2.15 
American Railway Transportation, Johnson...... 1.60 
Confessions of a Railroad Signalman, Fagan..... 1.10 
Labor and the Railroads, Fagan............... 1.10 
Hutchinson on Carriers................08% .. 18.00 
Nellis on Street Railways, 2 Vol................ 13.00 
Street Railway Reports, Gilbert, 6 Vol.......... 30.00 
Gere Oh Cees, BVO Eon. Bi nina s ov ent 6.30 
Frost on Federal Corporation Tax.............. 4.00 


Quantity price on any of the above 
' will be quoted upon application 





The Traffic Service Bureau 
30 South Market Street, Chicago 
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THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


BIND THEM UP 


gt want to keep your back issues of THE TRAFFIC WORLD, let us bind them 
or you. 


Vol. VI, No. 25 


Per Year, tariff section included, 4 volumes, $5.00 


‘* omitted, 2 


2.50 


We pay NO Transportation Charges. 


THE TRAFFIC SERVICE BUREAU 


30 SOUTH MARKET STREET, CHICAGO 





Directory of Transfer Agents, Freight Forwarders, 


Warehousemen, 


Custom House 


Brokers, etc. 





CARLOAD RATES Less Carload Shipments 


WAKEM & McLAUGHLIN, Inc. 
CHICAGO - - 


- NEW YORK 


Operating nine warehouses, bonded and free. 
bined car service to and from all points; we are the pioncers. 


Regular com 


WAREHOUSEMEN—BANKERS—CUSTOMS BROKERS—FREIGHT FORWARDERS 








BUFFALO, N, Y. 


BUFFALO STORAGE & CARTING 
CO., 350-356 Seneca St. “Unsurpassed 
facilities’ for storing, handling, trans- 
ferring and forwarding goods. Tele- 
phone No. 633. 





CHICAGO, ILL. 


JUDSON FREIGHT FORWARDING 
CO., INC., 443 Marquette Bldg. Car- 
load distribution to all railroads at 
Chicago without teams; L. C. L. ship- 
ments of machinery forwarded at re- 
duced rates to all principal western 
and Pacific Coast points. 


MIDLAND WARBDHOUSE & TRANS- 
FER CO., 43d and Robey Sts. Belt 
line warehousing and reshipping with- 
out teams. Carloads received rail or 
lake and reshipped rail, L. C. L., at 
Chicago rates. Insurance rate, 29c. 


G. W. SHELDON & CO., Monadnock 
Block. Import and export freight con- 
tractors, warehousemen and insurance 
agents; custom house brokers and 
custom house attorneys. 








SOUTHWEST TRANS- 
FER & STORAGE CO. 


OKLAHOMA CITY, 
OKLA. 





CHICAGO, ILL. 
ea am a aga FORWARDING COo., 


Manhattan Building. Foreign and 
domestic freight forwarders, con- 
solidators, distributors, warehouse- 


men and custom house brokers. 
Our motto: SERVICE FIRST. 





DAVENPORT, IA. 


SCHICK’S BXPRESS & TRANSFER 
CO., 121 Ripley Street. General trans- 
fer and forwarding agents; reship- 
ping; storage; warehouse. Carloads 
or less consigned to our care will be 
delivered promptly. 





DETROIT, MICH. 


THE READING TRUCK CoO., Sixth and 
Congress Streets. Authorized cartage 
agents for-the Wabash and Canadian 
Pacific railways and for the Anchor 
IAne steamers. Special attention given 
to distribution of carload freight for 
two or more es. Merchandise de- 
livered as 








THE TOLEDO WARE- 
HOUSE CO. 


1309-19 Lagrange Street. 


TOLEDO OHIO 


LOS ANGELES, CAL. 


LOS ANGELES TRANSFER CoO., 330 
South Broadway. Baggage and freight 
distribution; consignments and car- 
loads our specialty. Established 185. 





LOUISVILLE, KY. 


LOUISVILLE PUBLIC WAREHOUSE 
COMPANY, INC. Import and export 
freight contractors, transfer and re- 
shipping agents, custom house brok- 
ers, Bonded and free warehouses 





ST. LOUIS, MO. 


ASHLEY WAREHOUSE CO. Bonded 
and general storage. Drayage facili- 
ties. Cars promptly handled. Custom 
house entries attended to. Insurance 
18c. Track connections. 





SALT LAKE CITY, UTAH. 


A. STIEFEL PIONBER TRANSFER 
Kearns Building. General transfer 


and distributing" agents. Carload <is- 


tribution our lalty. 
prompt. Betablishea 1 


Reliable and 


Will 
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William Dunton 


Commerce Counsel 


Practice Before Insterstate Commerce and 
Railroad and Warehouse Commissions 


115 SOUTH LA SALLE STREET, CHICAGO 


Consultation Invited Telephones { 


ARTHUR B. HAYES 


ATTORNEY-AT-LAW 
WASHINGTON, D.C. 


WESTORY BUILDING 


Former member of the Department of Justice as 
Solicitor of Internal Revenue 


interstate Commerce 
a Speciality 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 









Kerr 








Main 1580 Steel Tanks Tank Cars 
Pipe Boilers 
Hose Steam and 
Hose Couplings Gas Engines 


Belting 















Litigation 


LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The National Industrial Traffic League. 
Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as mem- 


bers are traffic directors, managers, 
eommissioners or other officials in 
charge of traffic of industrial or com- 
mercial organizations and traffic officers 
of representative shipping concerns in 
the United States. 


Officers 
J, M. Belleville, President, 
G. F. A, Pittsburgh Plate Glass Co., 
Pittsburgh, Pa. 

EK. &. Wilson, Vice-President, 
Comm’r, Transportation Bureau of 
Commercial Club, Kansas City, Mo. 

W. D. Hurlbut, Secretary-Treasurer, 
T. M., Wisconsin Pulp & Paper Co., 

89 Jackson Blvd., Chicago, Il. 


. a és anit 
ake County Manufacturers ssocilation. 
B. P. Sedgwick Waukegan. 


, Pre., 





National Implement and Vehicle Assocla- 
tion. W. J. Evans, Freight Traf. Mgr., 
American Trust Bldg., Chicago, Ill. 

Sterling 
Manufacturers’ and Shippers’ 
Association, 

In charge of traffic at industries at 
Sterling and Rock Falls, IL 


B. FF. LAWrence, ...cccccscoes President 
AS SO eee Vice-President 
a. FS : aa Secretary-Treasurer 
, fe ee See ey Traffic Manager 


MINNESOTA. 
Northern Pine Manufacturers’ Assocla- 
tion. H. S. Childs, Secy., Minneapolis. 


MISSOURI. 
Business Men’s League. P. W. Coyle, 


Comm’r, 614 Bank of Commerce Blidg., 
St. Louis. 


Commercial Club. H. G. Krake, Comm’r, 
St. Joseph. 

Kansas City Transportation Bureau of 
the Commercial Club. H. G. Wilson, 
Trans. Comm’r, 105-6-7 Board of Trade 
Bldg., Kansas City. 


NEW YORK 
Albany Chamber of Commerce. Wm. B. 
Jones, Secy., 95 State St., Albany. 


TENNESSEE. 


The Memphis Freight Bureau. F. M. Nor- 
fleet, President: L. R. Donelson, Vice- 
President: James 8. Davant, Commis- 
sioner, Memphis, Tenn. 


Sell The OIL TRADE 


Some 1,100 Independent Oil Jobbers and 
Refiners and nearly 10,000 Oil Producers in 
this country are Constantly in the market for 


You can reach this big and growing market 
ONLY through 


The National Petroleum News 


Representing Independent Oil Men 
Rose Building 


Employ it as YOUR Salesman. Write Us. 


Chemicals 


Cleveland, Ohio 





TRAFFIC CLUBS 


National Federation of Traffic and Trans- 
portation Clubs. J. V. Hartman, Pres.; 
Carl K. Landes, Secy. 

The Chicago Transportation Association. 
J. A. Angell, Pres.; L. H. Mann, Secy. 

The Traffic Club of New York. E. G. War- 
field, Pres.; C. A. Swope, Secy. 

The Traffic Club of Chicago. Frank P. 
Eyman, Pres.; Guy S. McCabe, Secy. 
The Traffic Club of Philadelphia. F. A. 
— Pres.; C. W. Summerfield, 

ecy. 

The Traffic Club of St. Louls. A. Hilton, 
Pres.; A. F. Versen, Secy.-Treas. 

The Traffic Club of Pittsburgh. F. A. 
Ogden, Pres.; D. L. Wells, Secy. 

The Transportation Club of Indianapolis. 
Named L. Ketcham, Pres.; L. E. Stone, 

ecy. 

The Traffic Club of New England, Boston. 
T. E. Byrnes, Pres.; Wm. C. Brown, 
Secy. 

The Transportation Club of Cincinnati. 
Cc. C. Spaulding, Pres.; W.C. Hull, Secy. 

The Transportation Club of Louisville. 
i J. Irwin, Pres.; Fred H. Behring, 

ecy. 

The Transportation Club of Toledo. Thos. 
Conlon, Pres.; L. G. Macomber, Secy. 
The Traffic Club of St. Paul. J. R. Jones, 

Pres.; A. L. Bowker, Secy. 

The Traffic Club of Newark. A. Preston 
Jump, Pres.; Robert E. McHugh, Secy. 

The Traffic Club of Seattle. F. W. Parker, 
Pres.; F. R. Hanlon, Secy. 

The Transportation Club of Detroit, Mich. 
Walter G. Norvell, Pres.; W. R. Hurley, 


Secy. 

The Rallroad Club of Kansas City, Me. 
James L. Marens, Pres.; Claude Maa- 
love, Secy. 

The Transportation and Traffic Club, 
Birmingham, Ala. L. Sevier, Pres.; 


O. F. Redd, Secy. 
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ORDER NOW 








" ‘Sintered a 


Vol. VIII, I 








Ready January 15th 


THE OFFICIAL REPORT 


OF THE PROCEEDINGS OF THE 








National Association of Railway 


Commissioners 
1911 CONVENTION 


IN, PUBLISHING THESE PROCEEDINGS, THERE WILL 
BE {INCLUDED IN THE VOLUME THE FOLLOWING: 


All:‘State and Federal Laws Regulating Traffic 


A Digest of the Decisions of the Various State 
and E ederal Courts Under the Above Laws 


The compilation of the Laws and Decis- | Being an OFFICIAL PUBLICATION, 
ions is now being ey ae by a corps backed by and having the co-operation of 
of experts, who have had many years | the Association, its reliability and value will 


experience in such work. be unquestioned. 


YOU? WILL WANT IT AS A PERMANENT 


REFERENCE WORK 


~ 


ee ae 


AN Bound in Morocco, percopy . .. . . . $10.00 
SS *e\ Bound in Buckram, percopy . ... . . 7.50 
REY %,, s,s 
SSA THE TRAFFIC SERVICE 
AE ~ B U REA U 
os. RE \_ 30 South Market Street, CHICAGO 





